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ARBITRATION AWARD

INTRODUCTION AND PRELIMINARY MATTERS

This arbitration relates to two grievances by Curtis Pilat (the “Grievar™)
against IPSCO Saskatchewan Inc. (the “Employer”) covering a seven (7) day suspension and
termination of the Grievor’s employment.

Counsel for the Grievar and the United Steeiworkers of America (the
“Union”) and counsel for the Employer agreed to the following matters at the
commencement of the hearing:

. I was properly constituted as a single arbitrator to determine these grievanoes.
2, Thers were no preliminary objections or jurisdictional matters to be cansidered.
The issue of damages is to be reserved and dealt with subsequently by me depending
on my decision relating to these grievances.

At the request of each counsel, [ granted an order excluding witnesses uatil
they had completed their testimany with the exception of Michael Carr forthe Employer and
William Edwards for the Union who were allowed to be present throughout the hearing to
instruct respective counsel.

FACTS

In & letter to the Union dated May 18, 2001, tho Employer impased a seven
{7) werldng 2oy suspension on the Grievorand disqualified the Grievor from the Heavy Plate
Department. The wording of that letter is as follows:

“In response to the abave noted grievance the Company has

decided to impose a seven (7) working day suspension and
disqualify Mr. Pilat from tha Heavy Plate Department. The seven
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day suspension comsists of a three day suspension for
insubordinarion, a one day suspension for poor workmanship, and
a three day suspensipn for holding management in disrepute.

My, Pilat will be expected to report for duty with Danny Holliday
ot the Rolling Mil at 11:30 am cn Wednesday, 30 May 2001. We
look forward to your roply.”

P.06/28
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The Grievor filed a grievance dated May 29, 2001 relating to that seven (7)
day suspension and disqualification. The particulars of the grievance are quoted balow:

“Nature of Grievance: I grieve that I was unjustly suspended (7
days) and my removsable (sic) from my job (Plate Dept) and
maved to Rolling Mill,

Article Numbers: 5.03 - 5.04 - 5.05 But noy excluding any Articles
in the current C.B.A. ar applicable leguslation (sic),

Settlement Requested: To be reinstatad to my Dept (Heavy Plats)
and to be mads whole in all parts and all areas,”

There was an earlier grievance dated May 185, 2001 filed by the Grievor
relating to the initial indefinite suspension imposed by the Employer on May 15, 2001.
However, both parties agreed that the grievance datad May 18, 2001 is subsumed in the
grievance dated May 29, 2001.

The Employer terminated the Grievor on June 5, 2001, The letter of
termination dated June 5, 2001 states:

“RE:_Termination of Employment

Given your unexplained absence from work since May 30, 2001
and your refusal to attend a meeting with me to explain your
absence on June 1, 2001 the Company has no choice but to
consider you absent without leave, This, when combinad with the
excaggive absentesism you have displayed since being cautioned
to corract your attendance on July 26, 2000 snd ‘your recent
discipline for misconduct, brings into question the merit of your
continued employment by the Company,

In accordence with the principles of progressive disoiplins, your
violation of the pravisions of work rule 4¢, of the IPSCO Employes
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Conduct Guide - Work Rules & Regulations, constitutes absence
without leave, which the Campany views as serions misconduct
and a culminating incident for which the appropriate penaly is
termination of your employment.

Therefore, in accardance with Article 12.06 (b) of the Collective
Bargaining Agreement your employment with IPSCO
Sagkatchewan Inc, is hereby terminated, Please ensure that all
personal effects are removed from your locker by Juns 15, 2001
and that all company materialg in your possession are returned to
Security by that date.”

P.OT/28
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The Grievor filed a grievance dated Tune 7, 2001 relating to his discharge.
The particulars of that grievance are quoted below:

“Natre of Grievance: That Curtis Pilat has heen unjustly
discharged.

Article Numbers: 5.01 but not excluding any other articles of the
current CBA. or applicable legislation.

Settlernent Requested: That Curtis be re-instated and made whole
in all areas,”

The Grievor is thirty-six (36) years old, His formal education consists of
Grads 12. He commenced employment with the Fmployer on February 1, 1993. He
commsnced working in the Caster Department and, after about gix years, he was successful

these grievances,

In 1995, the Grievor established a business known as Great Plains Qutfitters
Ltd. which offered hunting and fishing packages. Prior to setting up this business, the
Grievor had worked for other outfitters, In February 1999, the Grievor sold two-thirds of his
business to two other partners,

The incident which gave rise to the seven day suspensioxiﬂoccumd on May
15, 2001. The Grievor was working a twelve hour shift from 7:00 am to 7:00 pm as the
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crane cperator in the Heavy Plate Department, Thmaretwomuesinthatdepum One
istheshcucrancandtheotherismeshipping/tarchmncrane. ’I'hsGrievorWasopeming
the shear crane and had loaded a cooling bed. AroundQ:OOmﬁanoﬂmemployeeinthe
Heavy Plate Department, Kevin Hicks, called the Griever on the intercom and said that he
needed a lift on the torch side of that dapartment. T‘thﬁevcracknnwledgedthemqnest
ﬁanicksandindicatedthaxhewoulddotheliﬁaﬁerhewemmgetaqzﬁckbim. The
Grievor then parked the crane, climbed out, and went to the canteen He ardered soup, fries
andasandwichandtookthsmwthelmchromnwharehes&tdownandbeganeaﬂnghis
fries. Hickscmnetctheluncbxoomandtoldtheﬁricvorthatheneededaﬁﬁtobedmby
the Grievor with the crane. About that same time, Bradley Porster, the foreman in ths
FMgDepmntandmeGﬁmr’smmsm,camemmelumhmomandukedthe
Griavortcgoandmakethcliftwiththecmneformcks. The Grievor stated that he would
but he needed a fow minutss to finish his friss. Forster asked the Grievor again to maks the
lift and also asked a third time, Onthethirdocaasion,thcﬁrievorsaid“lsupposeyuuwam
me to throw my frles out” or words to that effect. Forster said “can I assuma that's a
refusal?” or words to that effest, TheGﬁevortesﬁﬁadthathesaidnothinginmsponseto
Forsterbuthegotupandthrawomhisﬁiesandwmtbackmhism'aneandmadeﬂwliﬁfor
Hicks,

Theﬁﬁevmesﬁmmwthmhcwasgonamtoﬁﬁesnminminmemen
and the lunchroam, Hcaclmowledgedthatitwasnothislmchﬁmcbmhemwthatthare
wasanunwﬁrtanpoﬁcythatanemployeecomdwkeashnrtbreaktogataquickbiteﬁnm
the canteen.

The Employer’s version of these events is somewhst different in certain
respects. Forster testified thar he walked past the torch cut area in the Heavy Plate
y De;mmaboutB:ZOamonMayls,zomandnawmkwbeingp%xmad. Ha snoke
toKevinI-Iiaksandaskadifhehadcaﬂedthemneaperator. Hicks said that he had and the
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Grievor had gone to get something to eat. Forsterthenwalkedmthelunchmomwhmhs
foundtheﬁriovorsitﬁngdownandeaﬁng. Hetoldﬂ:thievnrthatthetorchcmisdmand
told the Grievor to go and make the lift for Hicks. Forster testified that ths Grievar said no.
Forster asked a second time and the Grievor said no, my fries will get cold. Forster asked
aﬂﬁwﬁmeandthnaﬁevorshmggedbmmdenomsponse. Forster testified that he than
said “I'll have to treat this as a refuisal to work™ or words to that effact, Forster testified that
I-Iiukshadfollowedhimintothelunnhmombutleﬁagaindmingﬂm exchange between
Forster and the Grievar. Forster testified that, after talling the Grievor that he would have
to treat the incident as 8 refusal to work, Forster went to get a drink of water and the Grievor
said to him “yow’re just a fucking asshole”. Forstar testified that he did not respand to that
mnmmmdhewwwahisomceandoalbdhisimmedimemerviw,ﬁmﬁnsm.

mesﬁﬁedthatScﬁngcrcamctohiaoﬁiceinafewminumsandtheyhnd
a discussion ebout the events which had taken place with Forster and the Griever, They
decided to talk to the shop steward and o tha Grievor at lunchtime,

The evidence of the Employer’s witnsssas was that an employee is entitled
gommccanmwmninghislmchbxeakormothaﬁmcsifitaanbedm“mhomhindmg
production. Generally, there have been no problems with employees abusing this cantsen
policy.

At about 11:30 am on May 15, 2001, Forster and Selinger met with the shop
MWariKanMair,andrelatedeairtheimidembmenFomerandﬂmeievm Mair
then spoke to the Grievor and, subsequently, all four of them met in Forster's office.
ScﬁngerteSﬁﬁedthatheukedtheGﬁevorabomtheincidemme. According to
Selinger, the Grievor said “that’s news to me” or words to thar effect, When Selinger agked
him azain about the incjdant, there was no answer from the Grievor, Selinger then told the
Gﬁevcrthathewasmpendedindeﬁnitelyandtoldhimtogahome.
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The Grievor’s version of the events with Selinger agrees with Selinger’s
testimony, The Grievor testified that Selinger laid out the sequence of events to him and the
Grievor stated “it was news to me” or words to that effoct, Selinger thea suspended him
indefinitely for insubordination. The Grievor testified that he walked out in disbeliefbacause
he couldn't believe that he was suspended for nothing. The evidence of the Grievor was that
he felt Forster had been picking on him a great deal since January, 2001.

In cross examination of Selinger, counsel for the Union entered as an exhibit

2 Memorandum dated May 16, 2001 by Selinger. That Memorandum is set out below:

“ A meeting was held on May 16th with Bewin Selinger and
Kevin Hicks, Brad Forgter and aunion shop steward (Dave Meon)
were present. The purpose of this mecting was to ask-Kevin some
specific questions about the incident involving Curtls Pilat and
Brad Forstar,

Q: Did you ask Curtis Pilat for a lift at torch cut?

A: Yes first I asked shipping but they wers busy and then

I asked Curtis

Q: Where was Curtis when you asked him for this lif

A:! On the shear crane

Q: What was his reply?

A YesIhsvemruntuthecantambuﬂwiﬂbcrightﬂwre.

Q: Was torch cut down and you nseded a lift to proceed?

A: Yos ‘

Q: meoupmsnntinrhelunchroomwhm&adaskcd

Curtis ro make the lift for you?

A: Yes

Q: Was Brad polite when he asked Curtis to make this It

A: Yes be nsver raised his vaice ar anything,

Q! What was Curtis’s response?

A: Yes in a few minutes,

Q: How many times was Curtis asked to make this lift?

A: Three times I think I wasa’t here (sic) the whole time,

Q: Was Brad polite each and every time he asked him?

Al Yes,

Q: Did you ineur suy down time waiting for Curtis to

make a 67

A: Yes about 15-20 minytes.”
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Hicks was not called as & witness by either side at the arbitration hearing,

On May 18, 2001 a meeting was held with the Employer and the Union and
the Grievor in attendance. At that meeting, the Grievor denied that he called Porster a
fucking asshole. At the conclusion of that meeting, the Grievor was told that he was
suspendsd for seven working days and he was being reassigned to the Rolling Mill and he
was to report for work on May 30, 2001, That decision of the Employer was documented
in the letter dated May 18, 2001 which has been quoted abave.

The Griever did not repart for work to the Rolling Mill on May 30, 2001, At
epproximately 8:40 am on May 30, 2001, the Grisvor called the seourity office indicating
that he would be absent for personel reasons. Selinger testified thar, when he was notified
thar the Grievor would be absent on May 30, 2001, he attermpted to contact the Grievor by
telephone but got no answer.

Laurie Collins, the syperintendent for the Rolling Mill and Finishing Area,
testified that, on May 31, 2001, he received a nots dated May 30, 2001 from Dr, Ksith
Anstead indicating that the Grievor was off wark due to sickness May 28 to June 13, 2001
and will be re-evaluated on June 12, 2001, After receiving that note, Collins testified that
he called the Grievor to arrange a meeting on June 1, 2001 to find out why he wasn't at work.
He left a message on an answering machine for the Grievor to meet with him at 11:00 am on
June 1, 2001. Collins alsc called Ron Wolbatmn, a shop steward, o attend ths mesting on
June 1, 2001. The Griever did not appear at 11:00 am on June 1, 2001 and Collins called the
Grievor again and left & message for him at approximately 11:35 am. At approximately
11:50 am on June i, 2001, Ron Wolbaum called Collins and indicared thas the Grievar
wanld not be attending a meeting because the Grievor’s doctor told him not to meet with the
Bzaployer, At 12:10 pm, Collins called the Grievor and left a massage that he wantad the
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Grievor to see the company doctor. The Grievar called Collins later on Juns 1, 2001 to
indicate that he could not meet because of work related stress,

On June 4 and 5, 2001, the Employer reviswed matters relating to the
employment of the Grievor and determined to terminate his employment on June 5, 2001,
The termination of the Grievor’s employment was dane by letter dated June 5, 2001 which
has been quoted above.

Michael Car, the vice president and director of personnel for the Employer,
testified that the Employer met with the Union and the Grievor on July 3 and Ssptember 4,
2001 to give the Grieyor an opportunity to provide any information which might influence
the Employer to recansider its decision to terminate the employment of the Grievor, Atone
of those meetings, the Grievor complained that he was being harassed by Forster, Carr asked
the Grievor to put his harassment complaint into writing so that it could be investigated by
the Employer under the existing Harassment Policy, No written harassment complaint was
made by the Grievor.

In a letter deted Septamber 4, 2001 to David Grant, president of the Union,
Carr requested information from the Griever about his illness which prevented the Grievor
from attending work on May 30, information about travel that the Grievor undertook from
May 30, 2001 onwards and full disclosure of all businsss activities of the Grievor from May
30, 2001 to the present. Carr testified that the Grievor did not provide that information.

In g letter dated September 13, 2001 to David Grant, Carr stated, in part:

“Indeed, Mr, Pilat's bahaviour and conduct throughout the past
year has been indicative of an individual who no longer wishes to
continue his employment, Violatlons of work rules, insolent
hehaviour in the workplace, abgemteeism, lack of coopsration,
insubordination, failure to attend meetings, evasiveness, and
misrepresentation have demoustratad Mr. Filat’s unsuitahility for
continned employment.
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Mr. Pilat’s decision not to comply with the company’s request for
{nformation leaves us no choice but to deny his grisvancs, and
advise you that the Company will be relylng on Mr, Pilat’s post
termination canduct to support its case should this matter proceed
to arbitvation.”

The Grievor testified that he reached 3 joint decision with the Union not to
provide medical information which the Employer was requesting on July 3. He gave
avidmwﬂ;atﬂwEmpbyerwasuldngformcsamcmfnmﬁmatmameeﬁngonSeptmbw
4 and he felt the Employer was loqking for en excuse to fire hin, H testified that he felt that
same way back in 2000.

Subsequent to June 5, 2001 when the Emplayer terminated the Griavor, the
Emplayer determined that the Grievor had booked a trip on May 23, 2001 with Northwest
Airlines to travel to Raleigh, North Carolina on June 6 and return on June 20, Ths departure
date was subsequently changed by the Grievor from June 6 to June 9, A letter from
Narthwest Airlines dated April 29, 2002 with & copy of the ticket and other travel
information was entered a5 an exhibit by the Employer and counsel for the Grievar and the
Union agreed that it would not be necessary to call a witness from Northwest Airlines,

The Grieyortestified that he hooksd that trip with Northwest Alrlines on May
23 and paid for it on May 25 to travel to North Carclina, He stated that he had no compelling
reasan to be in North Carolina but he was very upset and very disturbed over his syspeasion
by the Employer. The Grievar testified that he booked that trip because he thought he would
be an siress leave and he wanted to get away. He stated that he was going to see Dr. Anstead
to get the stress leave and that he saw Dr. Anstead on May 16 and May 28, He also weat
back to see Dr, Anstead on May 30. Dr. Anstead arranged an appoinmment for the Grievar
to sce 3 psychiatrist, Dr. Beattie, on June 12, 2001, When be found out that he had been
terminated on June §, the Grievor tastified that he was pretty messed up and changed his
departure date to June 9, He tried to get to see Dr. Beattie on June 6 byt was uaabls to do
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80. He tried again an me 7 and was able to get to see her for ten mimytes, The Grievor
testified that he changed his appointment with Dr, Beattie from June 12 to August 22, He
then Jeft on his trip on June 9. HeclaimedthatDr.Ansteadknewthathzgonsonthmtrip.

The evidence of Dr, Anstead does not agres with the evidence of the Grievor,
Dr. Ansteadmsﬁﬁedmdermbpomﬁ'omtheﬁmployaandwasobviomlymmyadaham
having to appear as a wimness. Dr.Anst:adwsﬁﬁedthatthaGﬁsvcrhadbmnhispaﬁm
since December 20, 1993. Dr. Anstead saw the Grievor an May 16, 2001 and the Grisvor
informed Dr. Anstead that he had been suspended on May 15, 2001 and he requested Dr.
Anstsad to give him stress leave, Dr. Anstead testified that he was a general practitioner and
unahle to grant stress legve. For that Dr. Anstead indicated he would have to refer the
Grievor to a psychiatrist, Dr. Anstead indicated that he would refer the Grisvor to Dr.
Beattie, a psychiatrist, who had treated the Grievor about one year previously. Dr, Anstead
sawthsGrievoragainonMayZBandtheGﬁevmwasanﬁousmgetanappoinnnmwith
Dr. Beartie, As a result, Dr, Anstead arvanged an appointment with Dr. Beattie on an urgent
basis on June 12, 2001 and notified the Grievor of that appointment. He saw the Grievar
again on May 30 and arranged anather appointment on June 13 to ses the Griever, D,
Anstead testified that the Grievor did not keep his appointment on June 13 and the Grievor
had not called to cancel or reschedule that appointment, Dr. Anstead testified that he did nnt
tell tha Grievor that the Grievor was not to meet with his e;mployer or was not to talk to his
employer. Dr. Anstead testified that he did not tell the Grievar to take 4 vacation and the
Gﬂevwhadnevortoldhimthaﬂhe(}rievorhadbookedauipwmheUnitedStatesﬁ‘om
June 6 to 20, 2001. Under cross examination, Dr. Anstsad remained resohste about his
evidence that he never tald the Grievor that the Grievor was not able to meet or talk to his
employer. Dr. Anstead testified that he told the Grisvor that he would not reply 1 the
requestforinformaﬁonﬁ'cmtheGﬁevor’slawywbecameitwmudnotdothaaﬁwouny

good.
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THE EMPLOYZER’S POSITION

The Employer argued that the evidence supported the Employer's decisions
relatingtothesevendaysuspensionandmassi@mentandmlaﬁngmtheminaﬁonofﬂm
Grisvor’s employment. In the view of the Employer, the Grievor refused to obey a work
directive on May 15 and ths Grievor was abusive towards his foreman. As a result of the
actions of the Grisvor, production in the Heavy Plate Department was delaysd for
approximately twenty minutes. Asamszﬂtaftheseevcnm.ﬂ:emSpensionforsevenmrldng
days and the reassignment of the GﬁevmmtthouingMﬂlmsreasonableandsppropﬁm.
The subsequent conduct of the Griever in failing to report for Wark on May 30 and failing
to provide a satisfactary explanation for his absence, the previous employment record of the
Grisvor and the Grievor's conduct in booking a holiday in North Cerolina justified the
termination of the Griever’s employment.

THE UNION'S POSITION

TheUmnnmdthattheonuswasantheEmployampmwthattherewas
just and reasonable cause for the suspension and for the termination of the Grievor’s
empjoyment and the evidence failed to meet that onus. In that regard, the Union relied upon
Article 3.02 of the Collective Agreement which states, in partc

“Article 3,02

Such management fanction shall be:

(e)  Todischarge, suspend ardiscipline employees for just and

reasonable cauge, and also hire, transfer, promote, demots

and to assign employees to shifis with due regard to
smlority in Article 12 of this contract.”

The Union also relied on Article 5,03 which states:
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“Article 5,03 - Reasonable Discipline

The Company and the Union agree that disciplinary penaltics shall

not be impased unreasonably or unjustly, Any warning and/or
penalty (excluding dismissals) shall be clearsd from the
employee’s record after 3 period of twelve manths,

In the eyent of a reinstatement, the empioyee’s racord will he
cleared aftar 12 months from ths date of return to work.”

The Union argued that the Employer had failed to follow its own system of
progressive disciplinary action with respect to the Grisvor and thar the Employer had
proceeded in a wrangful and inconsistent way to reach its dacision to terminate the Grisvar.
The Union grgued that the evidence did not demonstrate that the Bmployer had just and
reasonable grounds either to suspend and reassign the Grievor or to terminate the Grievor.
The Union also argued that the Employer could not expand its grounds for termination
beyond what it relied on at the date of termination. The Union requested that the grisvances
be ypheld and the Griever be reinstated, :

ANALYSIS AND DECISION

During the four days of hearings for this arbitration, both parties presented
viva voce evidence from several witnesses, entered several exhibits and sybmitted detailed
submissions including case authorities. The presentations were very thorough and well
prepared and greatly assisted this arbitrator. Both parties are to be commended for their
sffort and the manner in which the presentations were made. I have reviewed all of the
exhibits, written submissions aud case anthorities as well as my own notes. Although a
specific reference may not be made in this decision, all of the evidence has been carefully
weighed and considersd by me,

My role as arbitrator is to determine the following questions:
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1. Hag the Employer established just and reasonable causs for:
(8  suspending the Grievor for seven working days and reassigning the Grievor
to the Rolling Mill; and
(b)  terminating the employment of the Griever on June §, 2001,

2. Is the discipline decision in each of these grievances excessive in relation to the
conduct when all of the circumstances are considered?

I will deal with each of the two grievances separately.
SUSPENSION AND REASSIGNMENT

The evidencs of the events an May 15, 2001 are clear and uncontrovertad.
The Grievor decided to take a break to get something to eat when he had been asked to make
a lift for the torch cut area. Instead of going to make that lift so that work could continue,
ths Grievar chose to go to the canteen, ordered soup, fries and a sandwich and proceeded to
the lunchroom to sit down and eat the fries. When Forster requested the Grievor to go and
make the lift, the Grievar did not immediately leave to do that but indicated that he would
do it after he finished eating his fries, The actioas of the Griever clearly amounted to a
refusal to comply with the requast of his supervisor. The Grievor was not on a scheduled
bregk and his failure to immediately comply with the instructions of his supervisor ammounts
to insubordination.

That insubordination is just and reasonsble cause for disciplinary action by
the Bmployer has been stated in Brown and Beatty, Canacﬁan Labowr Arbitration, 3rd ed.
(1988), para. 7:3610:

“  One of the most basic and <videly accepted rules of arbitral

jurisprudence holds that employees who dispms the propriety of
their employer's orders must, subject to the considerations which
follow, camply with thoso erders and only subsequently, through
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the grievance procedure, challeage their validity. This general
principle of arbitral jurisprudence, has been applied in industrial,
educational, and hospital settings, and to professional employees

The rationale for this general principle is said to lie in the
employer’s nsed to be able to dirsct and control the productive
process of his operations, to ensure that they continye
upinterrupted and ynimpeded even when controversy may arise,
and in its concomitant anthority to maintain such discipline asmay
be required to ensure the efficient operation of the plant.”

The evidence that the actions of the Grievar resulted in a work stoppage or
delay for approximately fifteen to twenty minutes is uncontroverted. The decision by the
Grievor 1o go to get something o eat at that time affected the ongeing operation of the Heavy
Plate Department. This disruption of the production process by the Griever constitutes
grounds for discipline.

The only event on May 15, 20C1 which is disputed is whether or not the
Grievor used abusive language by swearing at his supervisor, The supervisor testified that
the Grievor called him “a fucking asshole” and the Grievor denies saying that, Only the
supervisor and the Grievor were present in the lunchroom when this abusive language is
alleged to have occurred. The supervisor testified thay he did not say anything in response
to the Grievor.

The Grievor testified that he never called Forster “2 fucking asshole”, The
Grievor's version is that, when Forster asked him the third time to make the lift, the Grievor
said “I suppose you want ms to throw my fries out” or words to that effect. Shortly after that,
the Grievor testified that he got up and threw out his fries. He also stated in his evidence that
if it had been anybody else, it wouldn't have been an issue. He also stated that Porgter was
picking or himn a great deal between January and May, 2001. In cross skamination, the
Grievor said he felt he was being picked on on May 15, 2001, He also stated that he did not
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keep any notes about any of the incidents between January and May, 2001 in which he felt
he was being picked on,

This allegation of abusive language boils down to a question of crecibility.
BaseduponmyreviewcftheevidenceandsaeingthetesﬁmonyofFotsterandtheGriwor.
 accept the evidence of Forster as being more credible, The Grievor was obviously angry
atForswrforconﬁunﬁngtthﬁevminﬁwlmhmomaudfehthathewasbeingsinaledm
for different treatment. It seems more credible forthe Grievor to react by swearing at Forster
in the hear of the moment. There is no credible reason for Forster to have lied aboyt this
abusive language. Thers is no evidence that Forster was being abusive towards the Grievor.
Furthermars, the Grievor was given the opportunity to maks 8 complaint in writing about the
harassment by Forster but the Grievar did not do that. It is difficult to accept the Grievor's
version of this incident when the Grievor did not file a written harassment complaint or a
written grisvance about the actions of his supervisor.

The abusive language used by the Grievor towards his supervisor amounts to
insubordination which requires disciplinary action. I am supported in this view by the
following quote from Palmer, Collective Agreement Arbitration in Canada, 3¢d od., para,
739

“Abusive language towards superiors is regarded as

insybordination and is considered a mare serious offence than that

directed against fellow workers, The latter, however, gill

constitutes a disciplinable offence.”

In the erbittation decision, Re: Sauder Industries Ltd. and International
Woodwarkers of Amarica, Local 1217 (1985), 21 L.A.C. (3d) 245, suspension of the grievor
for o single incident of swearing was upheld by the Arbitration Board, although the Board
reduced the suspension from three and ove-half days to ane day. The incident in that
decision related to a staternent made by the plant chairman to the foreman while trying to
prooess & grisvance on the workshop floor. The words used wers “look here, asshols, you
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can’t do that”. The reduction in the length of the suspension wes made becauss of the
grievor's long, relatively unblemished service as plant chairman.

The conduct of the Grievor on May 15, 2001 constituted insubordination and
resulted in a work stappage of approximately fifteen to tweaty minutes. The Employer was
justified in disciplining the Grievor by suspending him. In my view, however, a penalty of
five days suspension would have been more appropriate because all of the conduct related
to the same incident. Accordingly, I uphold the suspension but reduce the length of the
suspension to five days and order the Employer to pay the Grievor for the other two days.

TERMINATION

The Grievor’s employment was terminated by the Employer on June 5, 2001.
The letter of termingtion, quoted ahove, referred to the Grievor’s unexplained absence from
work since May 30, 2001 and the Grievor’s recent discipline for misconduct, which related
to the seven day suspension. On May 18, 2001, at the conclusion of the meeting involving
the Employer, the Unicn and the Grievor, the Employer suspended the Grievor for seven
working days and reassigned the Grievor to the Rolling Mill, The Grievor was to report for
work to the Rolling Mill on May 30, 2001 &t 11:30 a.m. The Grievor did not report for work
on that date but called in to the security office at approximately 8:46 a.m. on May 30, 2001
to indicate that he would be absent for personal reasons. The Employer called the Gricvor
at epproximately 9:24 a.m. on May 30, 2001 and left a mnessage on the answering machine
for the Grievor to call Selinger. Selinger did not receive a call from the Grievor on that day.
OnMay 31, 2001, the Employer received a copy of a note from Dr. Keith Anstead dated May
30, 2001 stating that the Grievor was off work due to sickness from May 28 to June 13, 2001
and he would be re-evaluated on June 12, 2001,
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The events from May 16, 2001 forwardrevealasu'angecomseofcmductby
the Grievor. On May 16, 2001, the Grievor saw Dr, Anstead and requested Dr, Anstead to
take him off work on stress leave. Ths Grievor testified that Dr. Anstead told him to take jt
easy since the Grievor had already been suspendsd. Dr. Anatead testified that he told the
Grievor that he was a general practitioner and could not grant stress leave.

AﬁerbeingreassignedtotheRoﬂingMﬂlonMay 18, 2001, the Grievor
testified that he bOOREdauiptoNorthCatolinaonMayZS.ZOOItoleaveRBgimonJune
6, 2001 and return on June 20, 2001. The Griever testified that he thought he would bs on
stress leave and he simply wanted to get away. TheGﬁﬁVorsawDr.AnsteadagainonMay
30, 2001 and obtained the note from Dr, Anstead stating that the Griever was off wuzk due
to sickness. On May 30, 2001, Dr. Anstead’s office made an appointment with Dr, Beattie
for the Grievor to see Dr. Beattie on June 12, 2001, The Grievor found oyt that he had been
texminawdonlunss,?.omandhcstatcdthmhewaspmtymeswdupbythatnswn. The
Grievor did not leave ox his trip on June 6, 2001 but changed the departure date to June 9,
2001, Hs tried to get to see Dr. Beattie on Juns 6, 2001 but was unable to do sa. He went
to Dr, Beattie’s office an June 7, 2001 and got to see her for ten minutes to change his
appaintment from June 12 to August 22, 2001, The Grievor travelled to North Caroling on
June 9, 2001 and returned to Regina on June 20, 2001. The Griever did not tell Dr. Anstead
abouthisplannedu'iptcNo:tbCamlinaandrheGﬁevordidnmkeephisappoinnnentwith
Dr. Anstead on June 13, 2001 nor did the Griovor reschedule that appointment.

ThetesﬁmonyofDr.Ansteaddiﬁ'ersﬁ'omthetcsﬁmcnyaftthﬁevmin
several instances. Dr. Aunstead testified that he saw the Grievor an May 16, 2001. Wher the
Grievor requssted stress leave, Dr, Anstead responded that he wag a general practitioner and
unable to grant stress leave. He told the Grievor that he would have to refer the Grievar to
a psychiatrist. Dr. Anstead saw the Gricvor again on May 28, 2001 and the Grevar was
anxious to get an appointment with Dr. Beattie. Dr. Aunstead arranged that appointmant on
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an urgent basis for June 12, 200]. Dr. Anstead saw the Grisvor agair on May 30, 2001 and
completed the note referred to earlier, The Grievor was to see Dr. Anstead on June 13,2001
but did not keep that appoinmment and did not reschedule it. Dr. Anstead testified that the
Griever did not tell him that the Grievar had booked a trip in the United States from Jun= 6
to 20, 2001. Dr. Anstead was emphatic in his testimony that he did not tell the Grievor that
the Grievor should not meet with or talk to his employer. He also testified that he absolutely
did not t=ll the Grievor to take a vacation. In cross examination, Dr. Anstead testified that
on May 16, 2001 he did not feel that the Griever needed 10 be away from work. The Grievar
had been suspended at that time. During cross examination, Dr, Anstead testified that he told
the Grievar that he would not confirm that the Grievor was not able to meet with or talk to
his employer. ‘
Ron Wolbaum, the Union Chairman of the Gnevanc? Committee, was called
as a witness on behalf of the Grievor, Wolbaum tegtified that the Qﬁevor told him that the
Grievor's doctor told the Grisvoer not to talk to the employer. In cross exsmination,
Wolbaum testified that he had not been advised by the Grievor about auy travel plans to the
United States. Wolbaum did not find out about that travel information until this arbitration

hearing.

The evidence is clear that the Grievor plarmed his h?lidayto North Carolina
at a time when the Grievor kmsw he had been suspended for seven working days and was to
report to work at the Rolling Mill on May 30, 2001. The Grigvor also knew that the
grievance had been filed with respect to his suspension and reassignment. However, instead
of reporting for work on May 30, 2001 nd waiting for the grisvance to be dstermined, the
Grievor made deliberate choices to try to arrange stress leave and to take his planned holiday.
Wherever the evidence of the Grievor conflicts with the evidence of Dr. Anstead, I accept
the svidence of Ur, Ansivad as being more credible. The Grievor never disclosed his travel
plans to Dr. Anstead or to the Union. Instead, the Grievor made a special effort to change
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his appointment with Dr. Beattie from Juns 12 to August 22, 2001. If the Grievor had been
truly concemed about his level of stress, he would have kept that appointment on June 12,
2001. His actions indicate that he was more interested in being able to take his holiday to
North Carolina. My vicws are reinforced by the evidence that on August 22, 2001 Dr.
Beattie cleared the Grievor to return to work.

When the Bmployer terminated the employment of the Grievor on Juno 5,
2001, the Bmployer did not know about the Grievar’s trip to North Caroling. That evidence
came to ligltt after the actual termination but prior to this arbitration, The Bmployer had no
way of knowing about that information at the time of the termination because the Grievor
never told anyone about it. The Employer was suspicious about the Grievor’s absence from
work on May 30, 2001 and afterwards. Subscquent events proved that suspicion to be well
founded.

In the letter of termination dated Jume 5, 2001, the %nplnyer referred 1o the
Grievar’s viclation of the provisions of Work Rule 4¢ of the IPSCO Emplayes Conduct
Guide, Work Rules and Regulations. Rule 4¢ provides as follows

“4,  Bmployses iate or absent must comply with t§e call-in-
procedure pertaining to their individual depargment. In
addition, the follawing will apply: '

L ]

e Al absences must be justified and a rgasoasble
explanation provided to the playee’s
supervisor.” Bﬂ}
The Employer relied on that Rule to support its many requests ‘ &n explanation by the
Grievor as to his absence on May 30, 2001 and afterwards. The{Union and the Grievor
argued that the GrievorhadsaﬁSﬁedRu!ekbymoftheGﬁeYor’s call to the security
depertment on May 30 and the provision of the note from Dr. Ar dated May 30, 2001.
In my view, the Emuployer’s sequest for additional information tp explain the Grisvar's
absence from work was reasonable. The Griever did not provide any explanation because
there was none. Instead, the Grievor was using every meens atjhis disposal, inclyding

|
;
|
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deception, to try to get amedicaljusﬁﬁcaﬁonfnrhisabsenceinordarmtakehisplamdmp
o North Carolina.

Centre and C.E.P., Local 593 (2000), 86 L.A.C. (4th) 36. In

Tthﬁevorandtthnionm-guedthatthnEmployermmacpandthe
grounds for termination beyond what the Emplayer relied on at the time of termination, The
Union and the Grievor relied on the decision in4erocide to support their position, However,
the deracide principle has been held not to apply when the emplayee concealed evidence
from the employer. That distinction was made by the arhitrator in Pgiro-Canada Lubricants

stated at page 39!

“It would appear, then, that the approach taken in the cide
cass, i.0,, holding the exaployer ‘fhirly strictly to the upan
which it has chosen to act against the employee’, oughgnotto be
50 swingently applied in circumstances where no harm {s done to
ﬂaerequimmmtforamrhuﬁngarnoprajudiumplm if an
employer is allowed, at arbitration, to establish the appropri

of its decision on grounds other than those ‘upon it has
chosen to act against an employee’, Ro Aerocide, supra.
Nonetheless, there arc limits to the extent an employer dos0.”

At pages 40 and 41, the arbitrator goes on to say:

“In Re Lablaw Groceterias, supra, arbitrator Adams allowed the
employer to introduss evidence in support of its discharge desision
that it had obtained subsequent to the discharge for reason that the
[pago41] emplayee had concealed that evidence from the mployer
and that to prohibit the employer fiom doing sc woyld be an
‘qverly technical’ application of the derocide approach. Similarly,
in Re Phillips Cables Ltd. and 1B.E.W., Loc. 625 (1993), 32
L.A.C. (4th) 153 (Outhouse), and Re Canadiom Airlines, Jupra, the
employer was permitted to introduce evidence in support of its
pesition for reasan that the evidence was concealed by the griever
sud not known to the employer at the time of its degision, In
contrast, where the employer had evidence or knowledge of
misconduct on the part of the grievor prior to its
discipline, bur did not rely on that evidence in making
it was not permitted to rely on that evideacs st arbitration Re

Phillips and Alberta (1982), 6 L.A.C. (3d) 93 (T.AB. 3 oliffe)”

that decision, the arbitrator
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In my view, the Employer is not changing the grounds upan which it relied
to terminate the Grievor. In the termination letter of June 5, 2001, the Beployer referred to
and relied upon the unexplained absence from work of the Grievor since May 30, 2001, The
evidence ahout the Grievor’s conduct in planning and taking a trip to the United States is
metely an extension of the groumds of unexplained absence from work. The Grievar's travel
plans were unknown to the Employer when the Employer terminated the Grievor. The
Grievor had carefully hidden his plans from the Employer and the Union and his own dactor,
The Grievor deceived Dr. Anstead into providing a note to excuse the Grievor from work
without telling Dr. Anstead that he was going to take a trip to ths United States. If the
Employer had known about the Grievor's travel plans on June 5, 2001, the Braployer would
have undoubtedly relied on that conduet as grounds for dismissal. The Grievor cannot hide
his conduct and then complain about the Employer’s reliance an that conduct when it finally
comes to light.

The law is clear that the Employer must prove that it had just cause to
discharge the Grievor. The Emplayer has satisfied that onus in this arbitration. Under all
of the circumstances, the termination of the Grievor was just and reasonable. The Grievor
has demonstrated by his conduct that he was not willing to accept direction from the
Empioyer. The Griovor has put his own interests ahead of the Employer and an employment
relationship could not continue in those cirsumstances. The condust of the Grievor cannot
be condoned. Iuphold the termination of the Grievor and dismiss the grievance dated June
7, 2001,

CONCLUSION

1. I yphold the suspension of the Grievor but I reduce the length of the suspension to
five days from sever days. The grisvance dated May 29, 2001 is allowed oxly to the
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extent of reducing the length of the suspension from seven days to five days and the
Employer is directed to pay the Grievor for two days,

2. Tuphold the termination of the Grievor and dismiss the grievance dated June 7, 2001.

DATED at the City of Regina, in the Province of Saskatchewan, this 30th day
of September, 2002,

10088-26
Unitp9




