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I. INTRODUCTION 

1. This arbitration hearing dealt with two grievances filed on behalf of the Grievor. The first 

was in relation to an indefinite suspension given to him on May 1, 2018. That indefinite 

suspension was later withdrawn and, instead, the Employer imposed a two day 

suspension. The two day suspension was not grieved by the Union. In those 

circumstances and because the Union did not advance any argument in relation to the 

indefinite suspension (since it became moot), I consider it abandoned.  

 

2. The second grievance follows the Employer’s purported exercise of its management 

rights under article 12.01 of the collective agreement between the Union and Evraz to 

indefinitely disqualify the Grievor from operating a crane.  

II. FACTUAL OVERVIEW 

3. The Grievor has 32 years of service with Evraz, 21 of which have been as a slab crane 

operator.  

 

4. There is no dispute that, on May 1, 2018, the Grievor violated two workplace policies 

while operating the slab crane. The first was a violation of the cell phone policy which 
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the Employer says distracted the Grievor from watching the work being done below him. 

The second breach occurred when the Grievor lifted a slab of steel and operated the 

overhead crane through the safety lights which were intended to prohibit his movement 

of the crane into an area where workers were working on the ground.  

 

5. The Grievor was immediately indefinitely suspended pending an investigation. Once 

completed the indefinite suspension was withdrawn and a two day suspension for 

violation of the cell phone and safety policies was substituted.  

 

6. In addition, on May 11, 2018, the Grievor was found to have wilfully violated policy, 

putting the health and safety of others in jeopardy. He was indefinitely disqualified from 

the position of slab crane operator, the rolling mill crane line of progression and all other 

positions where operating a crane is required. 

 

7. The slab yard where the Grievor was operating the slab crane is a safety sensitive area. At 

the time that the Grievor breached the plane of lights, there were workers working on the 

ground. There is, however, some dispute about how close the Grievor came to those 

employees with the loaded crane.  

III. EVIDENCE ON BEHALF OF THE EMPLOYER 

A. Scott Venables 

 

Examination in Chief 

 

8. Scott Venables has worked at Evraz since 1998, a total of 21 years in light of a break 

between 2014 and 2016. He currently serves as rolling and finishing Superintendent. He 

is primarily responsible for operations in the rolling mill, sledder, heavy plate and 

shipping.  There is a dotted line to the maintenance people in all areas. There are up to 85 

employees in the four areas as well as five maintenance supervisors looking after about 

30 employees. The total employee complement is 115 to 120, including management and 

bargaining unit employees.  

 

9. Mr. Venables said that the Grievor was a slab crane operator in the slab yard area in the 

rolling mill. The slab crane operator is in charge of organizing the slab yard and ensuring 

that the proper slabs are charged into the reheat furnace for the next steps.  

 

10. Steel slabs are produced out of the melt shop. They can be up to 369 inches long, 40 

inches to 83 inches wide and 10 inches thick. The slabs go into the rolling mill and are 

either rolled into a coil product, primarily for internal use, or are shipped to the tubular 

operations area or diverted to the sledder. Slabs can also be rolled into discrete steel 

plates of varying thickness for third party customers.  
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11. The slabs are delivered on a shuttle wagon car. The slab crane operator then uses tongs to 

grab the slab and put it onto one of a number of piles in various rows to store it in 

preparation for it to be rolled or directly charged into the reheat furnace.  

 

12. The slab crane operator sits in a crane that is suspended in the air below an overhead 

bridge. The rail tracks on the bridge run north and south. The crane trolley moves east 

and west.  

 

13. Scarfers, who are employed by a third party contractor, are responsible for quality 

control. They use oxygen/natural gas torches to peel away the first layer of steel on the 

first and last slab of any particular sequence to look for deviations, cracks or 

imperfections in the slab. The scarfer will try to remove any imperfections by more 

intense scarfing and, once complete, the slab goes back into a particular row, put there by 

the slab crane operator.  

 

14. The scarfers work in a particular area of the slab yard. Communication between the 

scarfer and the slab crane operator is either by radio or the slab crane operator has a horn 

on the crane which can be used to get the scarfer’s attention.  

 

15. Slabs might also sometimes be split. Once split those slabs are moved into C row in 

preparation to be sandblasted, marked and welded. Slabs are typically split in order to 

allow the melt shop to cast a wider slab.  

 

16. Sandblasters go into action when there are enough slabs on the pile, usually about 12, to 

do their work. They sandblast the cut edge of the slab in order to see any center line 

imperfections. Then the scarfers put dye penetrant on the center line of the slab, looking 

for holes that they will circle to indicate imperfections for the welders to seal up. Once 

welded the slabs are placed on the charge table by the slab crane operator to prepare them 

for rolling. 

 

17. The sandblasters are also employees of a third party contractor.  

 

18. Mr. Venables spoke of the personal protective equipment worn by workers in the slab 

yard.   He said that sandblasters wear a full hood which covers their head and drapes over 

the front and back of the torso. It has a tented viewing area. The system includes a self-

contained breathing apparatus because sandblasting creates a lot of dust.  

 

19. Welding of the slabs is done by Evraz employees. They wear a typical welding hood with 

a full face mask that flips up and down. A protective screen shields the welder’s eyes 

from flashes. It is heavily tinted so that, when the shield is down, the welder cannot see 

much. The viewing area is small – about 6 inches long and 2 or three inches wide.  
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20. Mr. Venables suggested that the welders and sandblasters also wear ear plugs, or at least 

they are required to do so. 

 

21. Mr. Venables said that welding employees expressed concern that, while welding the 

slabs, they are unaware of their surroundings because of their personal protective 

equipment. They feared that there was potential for the slab crane operator to bring a slab 

into a position that could cause them harm if it fell to the ground or if they bumped up 

against it.  

 

22. Mr. Venables testified that Evraz has a number of health and safety policies in order to 

ensure the safety of the workers in all areas of the operations. Those policies can be 

communicated to employees through a variety of ways including tool box talks where a 

supervisor will take his crew into a training room to review policies or show a video in 

relation to a particular safety practice. Safety policies are also posted through “my 

Evraz,” which employees can access through a computer located at the facility. He said 

that sometimes employees are required to sign off on certain safety policies if they 

directly affect a particular group or deal with a direct safety issue that impacts work done 

at the mill. Otherwise there is an expectation that employees will familiarize themselves 

with safety policies.  

 

23. Mr. Venables spoke of the cell phone policy, which prohibits the use of personal 

electronic devices in operating areas, including while operating a crane. The cell phone 

policy was in place on May 1, 2018. Mr. Venables described it as a “critical” policy but 

he did not believe that employees were required to sign off to acknowledge the policy. He 

said that the Grievor would clearly have been aware of and understood the policy because 

he was disciplined for violating it in 2012.  

 

24. Mr. Venables said that he rarely communicates with bargaining unit employees by cell 

phone because most of the communications between management and bargaining unit 

employees is done at the supervisory level. He said that he might respond to a text 

communication from a maintenance employee trying to solve a problem in the mill, 

usually in a non-critical area where cell phone use is acceptable. He could recall one 

occasion when a crane operator texted him but Mr. Venables confirmed that he was not in 

fact in the crane. 

 

25. He said that he texts management employees on his company cell phone all of the time. 

Two of those management employees are potentially operators but it is explicitly 

recognized that they will respond only if they are in a position to safely do so.  

 

26. Mr. Venables said there are also certain rules in place with respect to operation of 

overhead cranes (Ex. E-4). He initially said that the policy covers the rolling mill and the 

slab yard area where the Grievor worked but then later suggested that it was not being 
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used in the slab yard. In any event, it dictates that when there are flashing red and blue 

lights at or below the crane rails the crane operator cannot pass over the lights until they 

are off. He said that the crane operator would be notified by radio when the lights are 

installed that they are on. This policy was in place on May 1, 2018. He thought that it 

would have been brought to the attention of all crane operators in initial training but 

could not say for sure. 

 

27. Mr. Venables said that when Kevin Snell (a welder) and others raised concerns of safety 

around splitting of slabs and movement of slabs in the slab yard area the standard 

operating procedure was revised. Initially Evraz tried to use rail stops, which are a 

mechanical mechanism installed on both sides of the bridge. The rail stops would have to 

be carried up and down to the bridge and hammered into place by a maintenance person 

to prevent the crane from moving into the particular area. If, for example, some 

individual working in the slab yard below called for a rail stop the maintenance person 

would climb up to install the rail stop and then, if the crane operator needed access to the 

area, the rail stop would be removed. Mr. Venables testified that the maintenance 

personnel thought that there ought to be a better procedure than lugging the rail stops up 

and down several times in a shift. The rail stops weigh about 15 or 20 pounds each. Mr. 

Venables was concerned that requests might potentially be ignored, a rail stop would not 

be installed, and nothing would prevent the crane operator from going into a particular 

area.  

 

28. He said that he and Glen Calibaba spoke to the maintenance people, particularly the 

welders, and worked out a different procedure around utilization of safety lights, as 

reflected in policy 4.2.50 (Ex. E-5). The safety lights are positioned on a raised stand in 

the yard so that the slab crane operator can see them. There is a spotter on the ground 

with a radio who can contact the slab crane operator if he is venturing into an area where 

he should not go. The Employer produced a sign off sheet for policy 4.2.50 that included 

the Grievor’s signature. (Ex. E-6) The Grievor would have signed the sheet sometime 

between April 26, 2018 and May 1, 2018. 

 

29. Utilization of spotters only applies to welders and sandblasters. The scarfers do not have 

a spotter. Mr. Venables said that the scarfers are supposed to be sufficiently out of harm’s 

way and are supposed to be in contact with the slab crane operator by radio. He said that 

the scarfers, when scarfing, have shields and, when going into the area to mark slabs, 

they wear hard hats, glasses and boots.  

 

30. Mr. Venables testified that the Grievor had operated the crane earlier in the day on May 

1, 2018 with Wayne Scherle as his spotter. They had no issues with dealing with the 

lights and there were no incidents. 
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31. Mr. Venables became aware on May 1, 2018, of an incident involving the Grievor when a 

welder complained that he had gone through a plane of lights in violation of the safety 

rules in relation to operation of overhead cranes.  

 

32. He said that two meetings were conducted with the Grievor. The first was on May 4, 

2018. Mr. Venables, having reviewed the Grievor’s statement, was unsure what had 

actually transpired and wanted a better explanation. He said that the Grievor understood 

that he had breached the plane of lights and he was aware of the procedure but he did not 

think that he had put anyone in harm’s way and had not done anything intentional. His 

explanation seemed to be that there was not a lot of room in the yard and there was no 

place to put slabs. He thought he had communicated with the spotter. He also admitted 

that he was on his phone but did not think that it was an issue because he was coasting at 

the time and was coming to a stop. Mr. Venables said that he decided at that time to 

suspend the Grievor indefinitely pending further investigation.  

 

33. The second meeting was on May 8, 2018. That meeting more or less confirmed what 

management already knew – that is, that the Grievor had breached standard operating 

procedure and was on his phone at the time. He could not really recall whether the 

Grievor was at the meeting. 

 

34. Mr. Venables said that he concluded that the Grievor was well aware of the safety 

policies. He acknowledged that he had breached them. He did not express any remorse. 

He did not seem to think it was a big deal. 

 

35. Mr. Venables said that he was the ultimate decision maker in relation to the Grievor’s 

discipline but he consulted Andrea Johnson (HR) and Brad Forrester (GM on the steel 

side). He said that Evraz did not want to terminate the Grievor but did not want him to be 

a crane operator because this was his second safety violation within a year. According to 

Mr. Venables, Evraz does not question the Grievor’s ability as a crane operator. At times, 

though, he is not focused on what he is doing and he thinks he knows better.  

 

36. Mr. Venables imposed a two day suspension for violation of the crane operating 

procedures and for violation of the cell phone policy. In doing so he considered the 

Grievor’s previous safety violation within the last year as well as his lack of remorse and 

refusal to acknowledge that he had done anything wrong. The Employer also decided to 

permanently remove him from operating a crane. In addition the Grievor served his 

suspension from the discipline imposed in October of 2017 for a safety violation, 

although Mr. Venables could not confirm whether it was two days or three days. 

 

37. Mr. Venables said that, since he was disqualified, the Grievor was placed in a position as 

a rolling mill helper. A rolling mill helper is in job class 6 with a rate of pay at $33 per 

hour. He said that the Grievor was paid at job class 11 for the majority of time because 



7 

 

Evraz was in the midst of training and, as a result of an error on the part of Evraz, he 

remained in job class 11.  

 

38. Mr. Venables said that the Grievor has bumping rights that he never exercised. There 

were higher rate of pay jobs that he could have bumped into, including as a member of 

the brick crew (a more physical job) and as a welder. Mr. Venables said that he 

understood that the Grievor had bumped into the position of welder a couple of weeks 

before the hearing. 

 

Cross-Examination 

 

39. In cross examination Mr. Venables acknowledged that he had been told that the Grievor 

had at some earlier point tried to bump into the position of a welder but had been denied. 

He said, though, that he was not aware of any recent issue.  

 

40. Mr. Venables agreed that the area in which the Grievor works is considered safety 

sensitive and that he was serving several different functions with responsibility for 

organizing the yard on that particular day. When asked what might happen if the Grievor 

could not get to where was supposed to be in time to pick up the slabs, Mr. Venables 

indicated that it would depend on his explanation. He said that he might be disciplined. 

He also agreed that there is a lot of pressure in the area and that, on May 1, the yard was 

very congested. He said that they were having difficulty rolling at the time and the 

addition of split slabs, which they had been doing for about the past two to two and a half 

years, made it difficult to coordinate activities and created extra work.  

 

41. Mr. Venables said that the reason the sandblaster and welder fall under the operating 

procedure which includes a spotter is because they cannot pay attention to the crane. He 

said that the difference between the sandblasters and welders and the scarfers is that the 

scarfers may be in full protective equipment while scarfing but not always. The scarfers 

do not have the extent of personal protective equipment that the welders and sandblasters 

do. He did agree, however, that if a slab falls it does not matter what personal protective 

equipment a worker might be wearing.  

 

42. Mr. Venables was asked whether or not he would agree that the scarfers, when they are 

cutting, are effectively doing the same thing as a welder, yet they do not have any lights 

operating to protect them when they are splitting slabs. Mr. Venables indicated that he 

could see the inconsistency but said that the procedure involving the lights and the 

spotters is only for the location where the welders and sandblasters are working. 

 

43. Mr. Venables agreed that the concern about the rail stops was brought up by the 

maintenance workers having to lug them up and down to the overhead bridge several 

times during a shift. The concern was not that they were ineffective. Rather, it was about 
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having to repeatedly move them. Mr. Venables said that replacing the stop blocks with a 

spotter is not necessarily a better procedure – just a different procedure. He agreed that 

blocks are likely more effective but also more arduous and the concern of the company 

was that their use might fall by the wayside because the maintenance workers found it too 

cumbersome to move them.  According to him, the decision to make the change had 

nothing to do with safety. 

 

44. Mr. Venables agreed that the crane operators were not involved in developing the 

changed procedure; however, once the changes were made the Employer ensured that all 

crane operators signed off on the new procedure before it was implemented. 

 

45. Mr. Venables acknowledged that not everyone shows up to tool box meetings. He said 

that is particularly the case pre-shift but said that during a “no steel” delay everyone is 

required to show up. He acknowledged that the slab crane operator might not show up if 

he was receiving slabs and agreed that the slab crane operator position is generally busier 

than others because the slab crane operator is constantly being provided with slabs to 

move.  

 

46. Mr. Venables said that, although he could not say which revision to standard operating 

procedure the Grievor signed off on, or specifically when he signed it, he had been 

working earlier in the day with no issue. He suggested that even though the slab crane 

operator is a busy position, there would have been times when the Grievor had an 

opportunity to review the new procedure. He said that the fact that the Grievor signed off 

on the policy confirmed that he knew about it before his shift on May 1, 2018. 

 

47. When asked whether there are lots of cell phone issued at Evraz Mr. Venables said that 

he thinks the problem is more on the tubular side than on the steel side. He did not think 

that cell phone usage is a big problem in the rolling mill.  

 

48. The scarfers used to have a building/office in the area where scarfing is done. Mr. 

Venables said that the shack was removed sometime after May 1, 2018, because it was 

hit with a slab. There were people inside at the time. 

 

49. Mr. Venables was asked about Adrian Isabelle, a crane operator who was given a three 

day suspension sometime after May 1, 2018, for leaving a load on the crane and not 

informing his supervisor that he was leaving before the end of his shift. He left the crane 

holding a slab and walked off the crane bridge. He was disciplined because he left early, 

before his relief showed up. Mr. Venables agreed that this was a violation of the same 

policy the Grievor violated. When asked whether management contemplated demoting 

Mr. Isabelle off the crane Mr. Venables said that the company contemplated dismissal. 

He acknowledged that Adrian Isabelle still operates the crane. 

 



9 

 

50. The Union representative put to Mr. Venables that none of the employees in the area 

were ever in jeopardy when the Grievor crossed the plane of lights. Mr. Venables said 

that he could not comment on the health and safety of the employees involved. That 

would be for them to comment. He said, though, that regardless of the risk, the Grievor 

still violated the procedure. 

 

51. Mr. Venables agreed that the Grievor has the qualifications and the ability to operate a 

crane. He was not aware of any information to suggest that he was not physically fit to do 

so. When asked how management could disqualify him under Article 12.01 Mr. Venables 

said that the decision was based on Management’s position that the Grievor does not have 

the ability to follow procedures. Mr. Venables agreed with the Union that removing him 

from the crane was a form of discipline/demotion.  

 

Re-Direct Examination 

 

52. In redirect, in relation to the inconsistency of treatment between welders, sandblasters 

and scarfers, Mr. Venables confirmed that only the welders are Evraz employees. The 

sandblasters and the scarfers are contract employees. The employees who complained 

about the procedures were the welders who are Evraz employees.  

 

53. When asked for confirmation in relation to the three day suspension of Adrian Isabelle 

Mr. Venables said that policy 4.2.50 applies to splitting of slabs. Adrian Isabelle was not 

splitting slabs when his incident occurred. 

 

54. When asked about his testimony where he agreed that the removal of the Grievor from 

crane operation was disciplinary Mr. Venables changed his testimony. He said that the 

communication given to the Grievor in relation to his removal from crane operation was 

different from a disciplinary form the company uses so that his removal from the crane 

was not in fact a disciplinary measure.  

 

B. Glen Calibaba  

 

Examination in Chief 

 

55. Glen Calibaba has 26 ½ years of service with Evraz. He spent 10 years in scope and then 

16 ½ years in management. For the past five years he has been the rolling mill Manager. 

He has worked with the Grievor for his entire time at Evraz.  

 

56. He said that the rolling mill Manager is involved on the production side with product 

being cast, rolled and lined up. He organizes shifts, deals with vacation and is responsible 

for scheduling. 10 rollers report to him. They are salaried supervisors and, in a perfect 
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world, they supervise a four crew rotation. The Grievor reported to the supervisor on the 

two high roller, on the four high roller and to Mr. Calibaba, depending on the shift. 

 

57. Mr. Calibaba confirmed that the Grievor was disciplined on October 29, 2017 for picking 

up two slabs at the same time with the slab crane. Mr. Calibaba was involved in the 

discussions about the level of discipline and confirmed that the Grievor was given a three 

day suspension which was reduced to two days. 

 

58. Mr. Calibaba commented on the Job Safety Analysis (“JSA”) process. The exercise is 

done in connection with the slab crane operator position. The Employer produced a JSA 

done for the slab crane on April 20, 2018. The JSA describes the job functions of each 

position, identifies possible hazards and recommends action to be followed. The JSA is 

reviewed annually with all employees. Mr. Calibaba said, though, that once a month the 

supervisor will pull a JSA and a random employee and review the JSA with that 

employee. He said that the process has existed for as long as he can remember. He was 

doing it when he was a roller.  

 

59. He also said that, after a JSA is completed, it is reviewed for the incumbents in the 

position. The JSA done on April 20, 2018 would have been reviewed with the employees 

in the position after it was completed, including the Grievor. He said that it is clear that, if 

an employee does not understand the JSA, he is to talk to the supervisor or to Mr. 

Calibaba in order to seek clarification. The JSA identifies hazards, including the 

possibility of injury to people on the ground and the requirement to be aware of the 

location of people on the ground and not carry loads over them. 

 

60. Mr. Calibaba confirmed that he was not involved in the investigation. He was not 

involved in the decision as to the discipline imposed on the Grievor or in the decision to 

disqualify him from operating a crane.  

 

Cross-Examination 

 

61. In cross examination Mr. Calibaba was asked why discipline is not served immediately. 

He said that it happens often because the Employer tries to find a time that works for both 

the employee and the Employer. He acknowledged that the Grievor’s discipline in 

October 2017 was delayed until after the incident on May 1, 2018. He said that reason for 

the delay falls on him. He said that it is his responsibility to find a time that works and it 

often simply falls out of his memory bank. He said that he tries to find the optimal time 

period based on manpower and production schedules and it is not always easy to put an 

employee off immediately. He said, though, that serving a suspension should not be put 

off for five months (although in the case of the Grievor the delay between the imposition 

of the discipline and serving the penalty was a period of about six months). He also 
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acknowledged that several disciplinary sanctions issued against the grievor were not 

served. 

 

62. Mr. Calibaba was asked about the interior of the Grievor’s crane. He acknowledged that 

there are several screens within the cab and a two way radio for communications. The 

crane operator has a microphone cabled to a radio, like a CB radio. He acknowledged that 

it would not be unusual for the crane operator to be on the radio during a shift and to be 

punching in numbers and looking at cameras. He agreed that the slab crane is a busy 

crane with lots going on and that there are definitely time limits that have to be complied 

with for delivering slabs. He said that whether a crane operator would be disciplined for 

failure to deliver a slab would depend on the gap that was created by the delay.  

 

63. Mr. Calibaba acknowledged that he has phoned/texted crane operators and they have 

answered the phone. When asked for what purpose he said that it could be for a variety of 

reasons and might include asking them for an expression of interest in working overtime.  

 

64. When asked about the change in the procedure which introduced spotters and the use of 

lights, Mr. Calibaba confirmed that the crane operators were not involved in making the 

change. He said that he and Scott Hendricks were representing the production side. He 

acknowledged, though, that he does not run the crane and that Mr. Hendricks has run a 

crane but not the slab crane.  

 

65. The Union put an email dated April 20, 2018 to Mr. Calibaba that was sent to 

management employees who were either two or four high rollers. The email dealt with 

taking pressure off of crane operators and updating the JSA and standard operating 

procedure so that split slabs identified with a V or a W could be lifted two at a time. If 

there was no V or W on the slab they could still only be lifted one at a time. This change 

was put in place before any update was done to the JSA or to the standard operating 

procedure and employees did not sign off on it.  

 

66. When asked what particular violation was done by the Grievor on May 1, 2018, in 

relation to the basic job function of “Magging Scrap” in Exhibit E-30 (p. 201, 4a), Mr. 

Calibaba said that the Grievor violated the policy when he carried a load through the 

lights near people. He was unable to say how close the Grievor came to people and 

acknowledged that nobody ever said that he was over or near people or that he put 

anyone in harm’s way or in danger.  

 

Re-Direct Examination 

 

67. In redirect Mr. Calibaba said that if there is a significant incident on site the Employer 

will do a safety stand down where production is stopped and the employees are gathered 

to review the incident. He gave as an example an incident in Edmonton where an 
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employee lost a fingertip, resulting in a safety stand down. He confirmed there was no 

safety stand down following the May 1, 2018 incident involving the Grievor. He said he 

did not have a good answer why there was not a safety stand down and suggested that if it 

happened today there would be one. 

 

68. Mr. Calibaba confirmed that he has texted on a personal cell phone while in an operating 

area but said that he is generally responding to a text and did not know where the 

individual was because he was in his office.  

 

C. Don Doucette 

 

Examination in Chief 

 

69. Mr. Doucette has been at Evraz for 6 years, most recently as a Shift Supervisor, 

supervising the rolling mill and melt shop maintenance personnel including welders, 

electricians, millwrights, electrical technicians and instrumentation people. Kevin Snell, a 

direct report to Mr. Doucette, is a welder.  

 

70. Mr. Doucette was involved in the investigation on May 1, 2018. Kevin Snell radioed him 

at about 4:30 pm and asked to come to the slab yard. When he arrived it was clear that 

Kevin Snell was perturbed. The crane being operated by the Grievor had come past the 

lights. Mr. Snell refused to go back into the slab yard without a different crane operator. 

Mr. Doucette said that Mr. Snell was not specific about how far past the lights the crane 

came or how close it came to where he was working. 

 

71. Mr. Doucette said that, at the time, Mr. Snell was doing weld repairs on split slabs. He 

had a spotter, Jamie Dessert. Mr. Snell became aware that the crane had breached the 

plane of lights because Jamie Dessert was yelling in an effort to get the Grievor’s 

attention and also to make enough noise to get Kevin Snell’s attention. Then he got on 

the radio to try to contact the Grievor. Mr. Doucette said that the safety lights were up 

and working.  

 

72. Mr. Doucette asked Mr. Snell to write a statement. He went to the lunch room in order 

that he could do so. Mr. Doucette said that Kevin Snell was “venting” as he wrote his 

statement. He said that he was sick and tired of this happening and didn’t feel that he 

could trust what was going on around him.  

 

73. Mr. Doucette contacted Tim Kachaluba who instructed him to get a statement from the 

Grievor. They didn’t have much conversation while the Grievor completed his statement. 

The Grievor mentioned that the slab yard was full and he was busy and needed to move 

things around to keep the charge table full.  
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74. Mr. Doucette opened up the report to complete in the Enablon system. In the report Mr. 

Doucette described the incident as a “near miss” because it had the potential to cause 

harm or equipment damage.  

 

75. Other than taking the statements of the Grievor and Kevin Snell, Mr. Doucette had no 

other involvement in the investigation and no involvement in the decision to discipline or 

to disqualify the Grievor. 

  

Cross-Examination 

 

76. In cross examination Mr. Doucette confirmed that no one from the Union was involved in 

the investigation when he was involved. He also confirmed that no one from the Ministry 

was contacted even though this was classified as a serious incident. He does not recall if 

anyone put out a safety alert but he does not recall receiving one and the report suggests 

that no safety alert was in fact put out. 

 

77. When asked why there was the potential for a serious incident Mr. Doucette said that the 

lights are set up so that people working can work without concern that the crane could 

come near and cause harm. The lights are set up on the understanding that they are the 

point that is as far as the crane operator will travel. He said this is important because 

sometimes people are welding 5 inches off the ground and can’t see anything going on 

around them. He said that is why they asked for a spotter so that there are now two layers 

of protection – a spotter and the lights. He agreed that it was a fairly new procedure in 

that year. 

 

78. Mr. Doucette agreed that the sandblaster and the welder are treated differently from the 

scarfers. He said that the scarfers work in a different spot and tend to be standing more 

upright so that they can see the crane in front of them. He said that the scarfer’s shield is 

not as dark as a welding shield.  He did agree that the scarfer is focused on the metal, not 

on the crane but said that he is not qualified to say why the welders and sandblaster fall 

under the policy and the scarfers do not. He felt that the scarfers are standing up to do 

their job and have a greater ability to see the movement of the crane than Kevin Snell 

when he is bent over and welding. 

 

79. When asked about the protection afforded by rail stops Mr. Doucette said that, from his 

experience, rail stops will not stop a crane. They might slow it down and provide a 

warning but they won’t stop it. He said that the policy of using lights and a spotter was 

developed to keep people safe but also to keep the slab yard moving.  
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D. Kevin Snell 

 

Examination in Chief 

 

80. Kevin Snell has worked at Evraz for 16 years, with the majority of his time spent as a 

welder.  

 

81. He acknowledged the statement that he gave on May 1, 2018. He said that he was 

welding in the slab yard with a spotter. The spotter told him to stop because the Grievor 

had taken the crane through the lights. Mr. Snell said that he called his foreman to speak 

to the Grievor because he was not prepared to continue to put up with it. He said that, 

after he called his foreman, Don Doucette asked him for a statement.  

 

82. Mr. Snell couldn’t say if he was welding in row C or D. He also did not see the Grievor 

come through the plane of lights. He said that he had his helmet on and his head down 

and he was welding on the side of a slab. Jamie Dessert was his Spotter. 

 

83. He said that using a spotter was the procedure in place when he came to work after days 

off.  He was told by his supervisor of the new procedure which required him to use a 

spotter. He thinks that he signed off on the procedure the following week. He said that he 

couldn’t really recall because they sign so much stuff.  

 

84. Mr. Snell reviewed policy 4.2.50 that was violated by the Grievor. He said that he has 

seen it a couple of times but he was not sure how many times it has been revised.  

 

85. When asked whether he has had any concerns about the Grievor in the past, given how he 

operates the slab crane, Mr. Snell initially said that he did not but then said that, as 

maintenance workers, they do sometimes have concerns because his attentiveness is 

lacking when they are making signals and he sometimes has a different way of doing 

things. Mr. Snell said he hadn’t raised any concerns with the Employer before. 

 

Cross-Examination 

 

86. In cross examination Mr. Snell said that he has been splitting slabs for about 2 or 3 years. 

He said that he has raised concerns to other managers and to his immediate supervisor 

about welding on the ground and outside. He said that he would prefer to have the slabs 

in the front row so he doesn’t have to go into the middle of the slab yard. He said that 

they have in the past moved slabs to the caster where there is no congestion and the crane 

is nowhere near. He said that he has never been involved in any discussions about 

relocating the slabs. He said he put in his two cents to the boss and where it has gone, he 

has no idea. 
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E. Kevin Trenker 

 

Examination in Chief 

 

87. Mr. Trenker has been a welder at Evraz for 15 years. He acknowledged his statement 

which was requested by his supervisor.  

 

88. He said that, on the afternoon of the incident, he was getting ready to leave at 4:30 pm. 

He had been the “man watch” for a period of time for Kevin Snell and then Jamie Dessert 

came and Kevin Trenker was going to get packed up. He was near the welding truck in 

the slab yard and heard Jamie Dessert call the Grievor to say that he was coming into the 

lights. He said that, following the incident, Kevin Snell pulled out of the yard with about 

15 minutes left in the day.  

 

89. Kevin Trenker said that he was aware of the procedure requiring a spotter and lights. He 

said that some sections had been added to the previous procedure. He thought that a 

meeting was conducted in the board room where they reviewed it. 

 

90. Mr. Trenker said that Kevin Snell was welding in C row, towards the middle. The lights 

were somewhere between C and D row. Mr. Trenker looked up and saw the crane coming 

in with a slab over into C row. When asked what was the distance between the crane and 

Mr. Snell he said that it was maybe 35 feet. Then he said that it was at least 20 feet but he 

couldn’t recall. He said it might have been 30 feet. He said that, during the time that he 

was the man watch for Kevin Snell, for probably an hour, there was no breach of the 

plane of lights by the overhead crane.  

 

91. He said that he had been doing slabs pretty regularly for about 8 months and, in that 

period of time, he had no concerns about the Grievor operating the slab crane. He said 

that the busy time was around May 1, 2018.  

 

92. Mr. Trenker said that the incident is a little concerning because, although the slab was not 

over the person’s head below, if it is allowed to happen too often people can become 

complacent and someone could get hurt.  

 

93. Mr. Trenker confirmed that, when welding, he wears a welding helmet which basically 

prevents him from seeing anything. If he had to look around and see anything he would 

have to lift his screen. 

 

Cross-Examination 

 

94. In cross examination the Union representative attempted to narrow down where Mr. Snell 

was when the crane crossed the plane of lights. Mr. Trenker agreed, if the distance from 
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one side to the other was about 100 feet, and if Mr. Snell was about in the middle, that the 

crane could have been 40 or 50 feet away. He said that he would really need a tape 

measure to confirm.  

 

95. Mr. Trenker could not say why the scarfers do not have spotters. He acknowledged that 

they are at risk in the slab yard. 

 

F. Jamie Dessert 

 

Examination in Chief 

 

96. Jamie Dessert has been at Evraz for 10 years as a machinist. On the day of the incident he 

was the spotter for Kevin Snell. He said that he saw the Grievor getting closer to the 

lights and called Kevin Snell out of the way. The Grievor then broke through the plane of 

lights with the crane. Jamie Dessert said that he got on the radio and asked what the 

Grievor was doing going through the lights. He did not receive a response.  

 

97. Mr. Dessert said that the lights were between the C and D row, right in the middle of the 

yard. He could not recall if the lights were on the ground or up on a slab.  

 

98. He said that there was maybe 20 to 30 feet between the workers and the crane. He said 

that it created a general safety concern for him because the crane operator was carrying a 

load overtop of or around people. He said that the procedure was to have the lights up and 

a spotter to prevent the crane from breaking through the plane of lights. 

 

99. Mr. Dessert said that he did not have any concerns in the past about working in slab yard 

as a spotter while the Grievor was operating the overhead crane. He also worked with 

him in the rolling mill with the 60 tonne crane and had no concerns about his ability to 

operate safely.  

Cross-Examination 

100. In cross examination Mr. Dessert was asked if the crane was above or near anyone. He 

said that he would say the crane was “near,” within 20-30 feet away from the people 

below.  

 

101. He agreed that the policy in place for welders and sandblaster is inconsistent when it 

comes to scarfers. 
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G. Tim Kachaluba 

 

Examination in Chief 

 

102. Tim Kachaluba has been the Senior Safety Manager at Evraz for the past year and a 

few months. He oversees safety for the entire site including the steel and tubular 

operations. He gives direction to the manager in each area with respect to the safety of 

employees. He has held various positions at Evraz, including as a crane operator for 23 

years on the 60 tonne PNH crane. There was a different line of progression for the slab 

yard crane which he has not operated.  

 

103. Mr. Kachaluba reviewed the personal protective equipment that workers wear in the 

slab yard. The welders wear a face shield, gloves, welding equipment and safety 

glasses. He said that the protective equipment makes it tough to look around because 

their focus is on the task of welding what is in front of them. The shield that welders 

wear does not obstruct hearing but does obstruct vision.  

 

104. He said that the scarfers wear a hard hat, safety glasses (that do not obstruct vision), 

gloves and a fire retardant or Kevlar jacket to resist high heat. He said that the scarfers 

are in constant communication with the crane by radio and they work in a more 

removed area. He also said that the scarfers are contract employees and they have their 

own policy for working in the slab yards with regard to safe job procedures. He said 

that there is regular communication between scarfers and the crane operator. The crane 

operator cannot come into the area until there has been radio communication with the 

scarfers. He also said that TMS, as the Employer of the scarfers, would handle its own 

safety meetings and tool box talks. Evraz does orientation with new contractors for 

health and safety and they track and log the orientation as having been completed.  

 

105. He said that Evraz also does an annual review with the contractor on procedures that 

affect them and has quarterly contract meetings with all contractors who are on site to 

review incidents and bring up any procedural changes. Mr. Kachaluba said that, 

through all of those processes, he has never heard any concerns about the scarfers in the 

slab yard. He also said that he had not had any concerns raised about the Grievor as a 

slab crane operator, although he thought he could recall that Kevin Snell complained 

before the new operating procedure went in place about safety when the Grievor was 

operating a crane because he did not seem to listen.  

 

106. Mr. Kachaluba reviewed the training for crane operators through the Canadian Skills 

Training and Employment Congress (“CSTEC”). The training includes a number of 

different models and multiple tests as well as “chair time” where the operator learns a 

number of different things including crane movements; how to deal with swinging; 

hand signals; and procedures to operate safely. The Grievor went through the training 
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and was required to do a refresher exam every two years involving review of videos 

and an exam at the end. The Grievor completed the refresher course on March 14, 2018 

and passed. 

 

107. Mr. Kachaluba was a qualified CSTEC Instructor and taught the CSTEC course for 3 to 

5 years. He said that, based on the CSTEC Qualification Assessment Guide, the 

Grievor himself could have trained and assessed others in light of his level and 

experience. 

 

108. Mr. Kachaluba pointed out that the training addressed not moving the crane into certain 

areas protected by lights and the safe use of an overhead crane and that this information 

would have been reviewed with the Grievor. 

 

109. Mr. Kachaluba said that he was involved in the development of the operating procedure 

involving using the lights and a spotter. He confirmed that the concern was raised by 

the Evraz welders that the crane could get very close to them when they were working 

in the slab yard. He acknowledged that for some period of time rail stops were used but 

they were deemed unsafe largely due to the requirement that they be put up and taken 

down time and time again.  

 

110. Mr. Kachaluba said that crane operators have to be aware of their surroundings and do 

critical lifts. They have to be aware of the safety and occupational health program 

procedure manual. (Ex. E-4) They cannot operate in violation of the electronic devices 

policy because of concerns over distraction. Mr. Kachaluba said that the policies are 

available on the “my Evraz” website. Some policies would have to be signed off by 

employees and others would be communicated by safety grams and safety alerts. A 

safety gram is sharing general knowledge whereas a safety alert outlines the corporate 

position.  

 

111. Mr. Kachaluba received a phone call when the incident involving the Grievor happened 

on May 1, 2018. He was advised that the Grievor went through the lights and was asked 

to be part of the investigation. He said that it would be standard practice to contact 

Scott Trenaman on behalf of the Union to notify him of the incident and of the 

investigation but he could not specifically recall making contact. 

 

112. Mr. Kachaluba said that he spoke to the Grievor on the day of the incident. The Grievor 

acknowledged that he had passed through the plane of lights. His explanation was that 

the yard was full, that he was very busy and that he was not close to anyone. Mr. 

Kachaluba said this was not acceptable as an answer because, as a crane operator, he 

could not cross the lights at any time.  
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113. Mr. Kachaluba said that he was at the May 4, 2018, meeting with the Grievor when he 

admitted breaching both the operating procedure and the cell phone policy. Mr. 

Kachaluba did not participate in the decision to suspend him for two days or to 

disqualify him from operating a crane. He supports the disqualification, however, 

because failure to follow procedures and policies could get people hurt.  

 

Cross-Examination 

 

114. In cross-examination Mr. Kachaluba was asked about the protection for scarfers when 

the operating procedure was developed. He said that they considered the scarfers and in 

fact spoke to them. The general consensus was that they are in contact with the crane 

operator and remove themselves from the area.  He agreed that he had not done any 

specific reviews or job observations in the area. He also acknowledged that scarfers, 

when scarfing, wear a tinted shield and would be focused on the metal and, without a 

spotter or lights, the slab crane operator could put down a slab when a scarfer was 

working in the slab yard.  He maintained, though, that the slabs that the scarfers work 

on are more to the side.  

 

115. He agreed that the crane operator needs to provide slabs and move slabs and clean up 

the area. He also acknowledged that the Employer is responsible for the crane operator 

and, if something happened to a TMS worker, Evraz could be liable. 

 

116. Mr. Kachaluba could not say whether crane men were involved in the development of 

the new procedure but said that he would like to hope they were.  

 

117. Mr. Kachaluba confirmed that he is aware that the Grievor has 21 years in the crane; 

that he is qualified; that he has the skills and abilities as a crane operator; and that he 

can train others and has in the past. 

 

118. Mr. Kachaluba was shown the April 20, 2018 email from Glen Calibaba to a number of 

management personnel advising of a change to the policy that allowed only one slab to 

be lifted, regardless of length or width. The policy was to be updated to allow two slabs 

of the same width with a “V” or a “W” to be lifted at the same time. The one slab at a 

time rule was to remain in place for all other products. He agreed the policy was 

changed before anyone signed off on it and that this showed some inconsistency in the 

approach to such changes. 

 

119. Mr. Kachaluba said that he has not personally seen the screens in the slab crane. He is 

aware that there is a radio in the cab and a clipboard with information to be filled in. He 

did not agree, however, that having a radio and screens and the like in the cab would 

take away the crane operator’s focus. He said that if the crane operator is stopped and 

waiting for direction it should not affect his movements or the crane operating 
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procedure. He is not saying that the crane operator has to stop when punching in 

information to the screen or talking on the radio or using the clipboard but did say that 

there would be a safe time to do so.  

 

120. Mr. Kachaluba acknowledged that he uses his cell phone from time to time to contact 

workers. He agreed that it is possible that he has contacted crane men on his cell phone 

but said that he wouldn’t know if they were operating the crane at the time. 

 

121. Mr. Kachaluba was presented with the alcohol and substance abuse policy for Evraz. 

(Exhibit U-2) He said that the Grievor was not tested following the incident. He 

thought that, unless there was injury or property damage, a worker would not be sent 

out for testing. He confirmed that he was directly involved in a particular incident when 

the superintendent of the melt shop was alleged to be under the influence of alcohol. 

Mr. Kachaluba spoke to the superintendent for 10 or 15 minutes. Mr. Kachaluba called 

Andrea Johnson (Manager of human resources) but by that time the superintendent had 

left because he was upset about the accusations. Mr. Kachaluba said that he did not 

instruct him to go home but had suggested that he might be going home if he didn’t 

settle down. Mr. Kachaluba said that he exited the property in his vehicle but he could 

not say whether or not he was actually driving it. He acknowledged that it is fair to say 

that the policy was not followed with respect to that particular individual and the 

requirement for reasonable cause testing and confirmed that he is still the 

superintendent for the melt shop. When asked whether the outcome would be the same 

if this occurred with a Union member Mr. Kachaluba said that he would have to be part 

of the process and would follow the procedure.  

 

122. Mr. Kachaluba confirmed that, since the Grievor was disqualified, he moved down to 

the position of gauger (or gauger helper) in the rolling mill. He confirmed that gauger 

helpers direct cranes from time to time. There were no issues with the Grievor directing 

cranes and no issues with him violating policies and procedures.  

 

Re-Direct Examination 

 

123. In redirect Mr. Kachaluba confirmed that he was disciplined for not following the drug 

and alcohol policy in connection with the superintendent of the melt shop.  

 

124. Mr. Kachaluba confirmed that, as Safety Manager, he had never knowingly contacted 

someone on his cell phone while they were in an operating area.  

 

125. Mr. Kachaluba also confirmed that, when the crane operators are in the scarfing area 

they know when to come in and remove slabs, when to deliver slabs and when to clean 

up the area because the scarfers contact the crane operator by radio and, upon making 

contact the scarfers are supposed to exit to a safe area. 
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H. Andrea Johnson 

 

Examination in Chief 

 

126. Andrea Johnson has been at Evraz for approximately 9 years. She has spent her entire 

time in human resources. She has been Manager of human resources since April, 2018.  

 

127. Ms. Johnson attended meetings with the Grievor following the May 1, 2018, incident. 

She was not involved in the decision to suspend the Grievor for two days but did work 

with Scott Venables and Brad Forrester to disqualify the Grievor as a crane operator.  

 

128. Ms. Johnson said that when she met with the Grievor he acknowledged that he had 

gone through the lights. He knew that he had violated policies but his attitude was that 

he was simply trying to get the work done. He also acknowledged that he had breached 

the cell phone policy but suggested that he was only on the phone very briefly. He was 

not remorseful. 

 

129. Ms. Johnson testified that Evraz has in the past used Article 12.01, to disqualify 

workers from performing certain duties as a result of a safety incident.  

 

130. She said that Owen Lewis, a switchman in the yard, was disqualified from being a 

switchman when safety concerns were identified. His was a permanent disqualification 

from performing the duties of the switchman. He had no ability to progress and regress 

within that line. She said that the disqualification continues today. She thought that he 

had been with the company for a couple of years. 

 

131. She said that Evraz also used Article 12.01 to disqualify Rob Riffel, who works in the 

steel division. On January 22, 2019, he was issued a letter following a second safety 

incident which disqualified him indefinitely from crane operations. She thought that he 

had about 12 years of service. He is still disqualified from operating a crane.  

 

132. Ms. Johnson said that the Employer does not consider the use of Article 12.01 to be 

disciplinary.  

 

Cross-Examination 

 

133. In cross examination Ms. Johnson acknowledged that not all policies and procedures 

within Evraz are dated and that the best practice would be that there is a date. She also 

acknowledged that employees don’t necessarily sign off on all policies and changes to 

policies, although that would be the best practice in any given case. She said, though, 

that in the case of the Grievor there was absolutely no doubt, based on his own 

admission, that he knew about the standard operating procedure in relation to breaching 
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the lights and, further, that he knew of the cell phone policy and that, in both cases, he 

breached them. There was no suggestion by him that he was unclear on the process. He 

knew he should not have gone through the lights and he knew he should not have been 

on the phone. 

 

134. Ms. Johnson was asked about the disqualification of Rob Riffel. She was asked to 

confirm whether he had less than one year of seniority in the position that he was 

disqualified from. She could not say but did acknowledge that he did not have 12 years 

in the crane. She also agreed that he had several disciplines on his record. 

 

135. Ms. Johnson was asked about the disqualification for Owen Lewis. She said that he was 

hired in about 2012 and had a couple of years of seniority when he was disqualified. 

She acknowledged that the switchman is an entry level position and that he had served 

for less than two years as a switchman. She could not say whether he had any other 

discipline. She also acknowledged that there was an assessment done in respect of Mr. 

Lewis’ capabilities. She agreed that there was no evaluation done of the Grievor after 

the incident. He also did not receive any re-training in the crane because Evraz deemed 

it not to be in everyone’s best interests based on his responses in the interviews. 

 

136. Although Ms. Johnson was prepared to agree that Mr. Lewis and Mr. Riffel did not 

have the same seniority in their positions as the Grievor does in his, she said that all 

were safety related disqualifications.  

 

137. Ms. Johnson was asked whether she was involved in the Adrian Isabelle incident which 

she confirmed happened after the incident involving the Grievor. She said that she was 

made aware afterwards and recalls a meeting with him and Mike Day and others to 

discuss it. She could not recall the details. She could recall that he was suspended but 

not disqualified. 

 

Re-Direct Examination 

 

138. In re-direct Ms. Johnson was asked about the differences between the circumstances in 

relation to the Grievor and those in relation to Adrian Isabelle. She agreed that Adrian 

Isabelle left the crane but said that he was not operating over any person and, when the 

employer met with him, he admitted that he knew what the process was and expressed 

remorse. This was in contrast to the Grievor who was near employees with his load and 

who said what he was trying to do was because of production requirements. He did not 

express any remorse.  

 

139. Ms. Johnson said that Article 12.01 does not require any assessment before an 

employee is disqualified. She also said that the Grievor had other discipline on his file 
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prior to the sunset clause in the collective agreement for not following procedures and 

for which he had been suspended.  

 

IV. EVIDENCE ON BEHALF OF THE GRIEVOR 

I. Brad Gibbons 

 

Examination in Chief 

 

140. Mr. Gibbons has 13 years of service with Evraz, most recently as a slab crane operator 

since some time in 2012. He said that, as a slab crane operator he had many 

responsibilities and every day can be different, depending on the product that is going 

to be cast in the melt shop and what is being rolled. He said that he will normally talk to 

the relief person from the cross shift to find out what happened on the previous shift 

and what might be coming up to be charged. He said he wants to know what is going 

on so that he doesn’t leave a gap on the charge table. He said that if a gap is created on 

his watch he could be subject to discipline. His top priority is to keep things moving. 

 

141. He said that the yard can sometimes get congested and, if he runs out of room, he might 

put a pile on top of a pile. He said he needs to be a bit careful because, if he has to get a 

slab from the bottom for quality assurance, that takes time and he can then get behind.  

 

142. He said that normally the first and last slab of each sequence has to be scarfed. He also 

said that sometimes if there is a variance in the target gas speed or temperature the slab 

might be held back for scarfing.  

 

143. He said that he has to do a lot of moving slabs and he will “switch on the fly” because 

the scarfers never stop scarfing. He said he will start on the farthest of four beds and 

move in towards the middle. The scarfers use chalk to place an ID number on the slabs 

and then proceed to scarfing the next two slabs. He said that as the crane operator he 

comes in and removes the two that were identified and puts the next ones down.  

 

144. Mr. Gibbons said that he had never heard of a “no fly zone” and he has never been 

trained that way. He said that working “on the fly” is standard practice whereby the 

crane operator is actively removing and replacing slabs while the scarfers are scarfing 

below. 

 

145. Mr. Gibbons was at work on May 1, 2018. He came in to relieve the Grievor. He was 

not involved in the investigation even though he is the chief chop steward in the steel 

division and chair of the joint shift/seniority committee. He said that, when he walked 

in, Rob Findlay and Tim Kachaluba were there from management and another crane 
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operator, Adrian Isabelle, who is not a Union representative. He was making fun of the 

Grievor. There was no Union representative present.  

 

146. Mr. Gibbons could recall the incident when Adrian Isabelle left the crane loaded. He 

was present at the meetings with Andrea Johnson, Mike Day, Ryan MacKenzie, Scott 

Venables and David Light, who he described as the “top guy” in Regina at the time. 

Mr. Gibbons said that Mr. Isabelle showed “zero” remorse. He does not recall him ever 

saying he did anything incorrect. Mr. Isabelle was prepared to come up with new 

policies and procedures if only they would ask him. He was complaining. Mr. Gibbons 

said that David Light asked Adrian Isabelle repeatedly to see it from his perspective but 

Mr. Isabelle repeatedly maintained that he had done nothing wrong until Mike Day told 

him that he was working himself into getting fired and he should just stop talking. He 

was given a three day suspension and operates the slab crane today.  

 

147. Mr. Gibbons says that he could recall the rail yard was very full at the time of the 

Grievor’s incident. There were no more than two or three openings for fresh slabs and 

empty rail cars were coming from the back side for shipping out slabs to Portland.  

 

148. Mr. Gibbons commented on the protection for welders and sandblasters. He said that 

they have a procedure to protect them but the scarfers do not. He brought that up to 

management, saying that the slab yard is a dangerous area and things could go wrong 

pretty quickly. He suggested coming up with a different way to deal with the scarfers 

but nothing has been done. He said that the theory is that the scarfers are safe.  

 

149. Mr. Gibbons described an incident that he was involved in over a year ago. He was 

following procedure. Workers were splitting slabs next to the scarfer trailer. Mr. 

Gibbons was using a magnet to lift half a slab and stack it on the other half. It had not 

been cut through and broke when he pulled it up. The slab swung and hit the trailer. 

The trailer was damaged. Since the incident the trailer has been removed. Mr. Gibbons 

thinks it was because of that incident. He said there is always potential for danger.  

 

150. Mr. Gibbons said that he was neither consulted nor involved in the decision to remove 

rail stops or to bring in the new standard operating procedure involving lights and 

spotters. He said that the crane operators in other areas use a procedure involving rail 

stops. He said that the rail stops were taken out of his area because it was too much 

work for a certain group of people to put them up and take them down. 

  

151. Mr. Gibbons said that he doesn’t generally go to tool box talks. He said that he is far 

too busy and there is no requirement for him to go. He works in a high pressure area 

and feels that sometimes production takes priority over safety.  
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152. Mr. Gibbons described the interior of the slab crane. He said that there is a chair for the 

operator to sit in. There are windows to about brow height around the cab. There is a 

big TV screen above and four separate camera feeds to help with blind spots. To the 

right of the TV screen there is a touch screen computer with the line-up of the slabs that 

are going to be charged. Above to the right in the cab is a two way radio and also a 

stereo radio (AM/FM/CD). There are shelves all around for clipboards and other stuff. 

He said that, when he is operating the crane, he doesn’t stop when he uses the computer 

or consults the TV or does any other task in the cab. He said that, if he stopped, he 

would never get any work done.  

 

153. Mr. Gibbons said that he is regularly contacted in the crane by telephone. He said he 

gets calls to work overtime; he gets calls when someone needs a shop steward; he gets 

calls from the melt shop asking if there is any room in the yard. He said all of those 

instances would be management calling him, including Glen Calibaba and Scott 

Hendricks. He says that he assumes they know that he is in the crane but could not say 

for sure. Those calls came during working hours. He was never disciplined for using his 

cell phone.  

 

154. He said that he has known the Grievor since 2011. He worked and trained with him and 

feels that he has the skills and ability to operate the slab crane.  

 

155. Mr. Gibbons said that since he has been around and when he started training all four 

crews picked up two slabs and overloaded the crane on a regular basis. He said that he 

could recall an incident when someone picked up two slabs and the cable broke. He 

thinks that is what prompted the change in operating procedure so that only one slab 

could be picked up at a time. He said the job then got difficult when they started 

splitting slabs. They were struggling to keep up to get the slabs to the charge table and 

Mr. Gibbons asked if they could pick up two split slabs at a time. The procedure then 

went back to allowing two split slabs to be picked up. He said that was what the 

Grievor was doing when he was disciplined in October, 2017. He had picked up two 

split slabs when he thought it was one. Mr. Gibbons said that he violated the policy but 

it was not unsafe. 

 

Cross-Examination 

 

156. In cross examination Mr. Gibbons acknowledged that it is important to follow 

procedures that are in place when people are in the yard and that people should be held 

accountable if they do not follow procedure. He confirmed that he has never been 

disciplined for a gap in production but said that he has never had a gap.  

 

157. Mr. Gibbons was asked about scarfing on the fly. He said that he was not aware of a 

written procedure. When asked if scarfing on the fly is a shortcut he said that it has 
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been done since he started and that is how he was trained. He said that the scarfers 

radioing ahead and moving out of the area is simply not followed and that is not how 

anybody does it. He said he doesn’t often talk to the scarfers and operates by sight. It 

happens multiple times each shift. He said people come and go into the area without 

contacting him. He said that he has never raised the scarfing on the fly with 

management because it was how he was trained since day one.  

 

158. Mr. Gibbons was insistent that he spoke to management about the safety of scarfers. He 

said that nothing changed. He acknowledged that he did not send an email to follow up 

or file a grievance but he didn’t really see this as a grievable matter. He said that he 

would normally take notes of important meetings but could not recall whether he took 

notes at this one. Counsel for the Employer suggested that the meeting did not in fact 

take place. Mr. Gibbons insisted that it did.  

 

159. Mr. Gibbons was also asked about the meeting with the Grievor on the day of the 

incident that resulted in his disqualification. Counsel for the Employer questioned, if 

Mr. Gibbons came across that meeting and saw one of the members being questioned 

about safety procedures by management, why he would not insert himself as the shop 

steward. Mr. Gibbons said that he thought that he did insert himself and spoke to the 

Grievor. He could really only remember that there were two safety managers there and 

another crane operator (Adrian Isabelle) who was making fun of the Grievor. Mr. 

Gibbons said that he needed to get to work. 

 

160. When asked about cell phone use in the cab and calls from management Mr. Gibbons 

clarified that the communications would more likely be text messages rather than calls. 

He said that he has received texts from Scott Venables and Glen Calibaba when he was 

in an operating area but acknowledged that he could not say whether they knew that he 

was in an operating area at the time. 

 

J. Albert Olynick 

 

Examination in Chief 

 

161. Mr. Olynick has worked at Evraz since July, 1987. At the time of the incident that is the 

subject of this arbitration he had worked at Evraz for 31 years. He moved to become a 

crane operator in about 1997 so that he has at least 20 years as a slab crane operator.  

 

162. The Union produced a hand drawn depiction of the slab yard, prepared by the Grievor, 

which depicts the arrangements in the slab yard on May 1, 2018. He said that for 20 

years, at the north end of the slab yard, there was a ten foot high green wall that had a 

light switch on it and, if someone was going to enter the yard they would turn the 

switch on top of the green wall to indicate that they would be working over in row C/D 
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in the front area. Turning on the switch would put up a warning light so that the slab 

crane operator could see the flashing lights. There were no rail stops and no spotters. 

The flashing lights allowed the slab crane operator to work around people in the area, 

similar to what is done with the scarfers. The system worked fine.  

 

163. The Grievor said that he has “bailed out” the Company many times over the years when 

they were strapped for a crane operator. Nobody would come in to cover Christmas 

Day or Boxing Day or New Year’s Day so the Grievor would cover all sorts of roles in 

the 100 tonne crane, the 60 tonne crane and the slab crane. 

 

164. The Grievor said that he returned to work on May 1, 2018 after four days off. He 

worked in the morning, relieving another crane operator, Jason Irwin. Mr. Irwin 

explained the procedure of doing slit slabs in the slab yard. He explained that the group 

had tried to work with rail stops but it hadn’t worked out and they were going to now 

try using a spotter. Mr. Olynick said that the process was new to him and he had not 

worked under it until that morning. In his mind he was taking it as the same procedure 

used with the scarfers and sandblasters. He said that it went OK. It was busy but there 

was no slitting procedure that day. The scarfers were working and he was supplying 

them. 

 

165. He said that he did not attend the tool box meeting that day. It was pretty busy in the 

yard and his attendance would depend on what was going on. He said he does attend 

tool box meetings on occasion but nobody has ever expressed to him that attending 

those meetings is a requirement.  

 

166. At the time of his second shift on May 1, 2018, Mr. Olynick was told by the re-heat 

operator that they were getting ready to go “full bore” into the slit slabs and there were 

lots of them. The back of the yard was tight. There were only two open spots. Mr. 

Olynick said he struggled for two to three hours to keep the spots open for hot steel. 

The yard was congested, with the slabs stacked 12 high. The front of the yard (C and D 

row) was being left open for slitting of slabs.  

 

167. Mr. Olynick said that he has a clipboard with important information on it which shows 

the production schedule and inventory and the held slabs which he reviewed to find out 

what he could do and what he could sort out in the yard to make things easier so that 

production would not slow down or cause him more work.  

 

168. He said that he regularly communicates with the re-heat operator. They help one 

another out a lot since the re-heat operator will help coordinate getting slabs to the 

charge table. Mr. Olynick said that if the charge table doesn’t get the slabs and there is 

some gap in production, discipline has in the past been given out.  
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169. From 10 am to 3 pm Wayne Scherle was the spotter for the sandblaster working in the 

slab yard. Mr. Olynick said this was the first time he had worked with a spotter and 

things went well with Mr. Scherle. Mr. Scherle had a pickup truck on the roadway 

between rows D and E. Mr. Scherle and Mr. Olynick had a good rhythm between them. 

Mr. Scherle listened on the radio and was in tune with the movement of the crane. 

When Mr. Olynick was moving Mr. Scherle would turn the lights out. Mr. Olynick said 

it was a fairly successful day.  

 

170. He said that the welder and his spotter came in at about 4:00 or 4:30. He visually saw 

them getting set up so he knew that they were there. It had been a busy day and rows 

that were previously empty were now full. The charge table was three quarters empty. 

There was a slab close to the charging table that was being held by quality assurance 

and was not released to roll. Mr. Olynick could not put that slab on the charge table but 

could put the ones underneath it on the charge table that were ready to roll. He called 

the re-heat operator to ask if there was somewhere he could put the held slab. The re-

heat operator told him he could place it in the C track. Mr. Olynick said that they were 

having this conversation over the radio on the same frequency that Wayne Scherle had 

been on earlier in the day and the same frequency as the spotter for the welder then 

working in the slab yard would be on. Mr. Olynick assumed that the spotter was 

listening to the instructions.  

 

171. At about the same time his cell phone rang. He did not answer it. His two oldest 

brothers were very ill at the time and he assumed that the call was likely about one or 

both of them. Then, as he proceeded to move the slab from the pile close to the 

charging table over to where the re-heat operator had told him he could place it, he was 

coasting. He was feathering the brake but did not want to shut the power off. He said he 

listened to his voicemail for about 10 seconds as he was coming up to the lights. At that 

point he had not broken through the plane of lights. He said that he was fully aware of 

the welder and the spotter. They were working in front of his cab on the ground and the 

slab was to the right. He said that he assumed that both the spotter and the welder knew 

what he was intending to do because that was how he and Wayne Scherle had 

functioned earlier in the day. He said that the load was never over their head and they 

were not in danger.  

 

172. According to Mr. Olynick he was about 40 to 42 feet away from the area where the 

welder was welding. The spotter was sitting in a chair just beyond the perimeter of the 

yard.  

 

173. He said that when he got up to the warning light he saw the spotter but he was watching 

his load. He was up to the front of the C track. His intention was to put the slab down 

and get out without in any way disturbing the welder. He admits that he made a mistake 

and broke through the plane of lights.  
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174. Mr. Olynick said that he had never heard of a “no fly zone” around the scarfers. On the 

other hand he said that he has absolutely heard about “switching on the fly.” He said 

that the scarfers would instruct the crane operator from the scarfer trailer on the far left 

side of the slab yard and explain to the crane operator what they wanted to plan for 

their shift. He said that the scarfers might be working at scarfing on the pile while he 

was moving completed slabs off the pile. Mr. Olynick said he has been doing it that 

way for 21 years. In that same 21 years welders would work in the C and D row areas 

and, on occasion, in the E row, repairing cracks on the cut edge. The procedure, before 

the new operating procedure, was for them to notify him by radio to say they would be 

coming into the yard and to put the green light up on the wall and he would work 

around them, just like he did with the scarfers.  

 

175. When asked about the comment by Andrea Johnson that he showed no remorse and 

would not follow procedure, the Grievor said that he did not agree with the comment as 

he had been working for the Company for a year without a problem. 

 

176. Mr. Olynick said that, going forward, he would be able to work in the crane without 

having his phone with him and he would be able to follow the safety procedure going 

forward.  

 

177. When asked about the impact of the last year Mr. Olynick became very emotional. He 

said that, since the incident, he has lost sleep and the stress has put his blood sugar out 

of normal. He also has anxiety so that he needs extra medications to keep it in check. 

He said that his lower back has been giving him issues because of the job he went to 

when he was disqualified. He said he feels let down, rejected and humiliated because he 

took a lot of pride in his job and enjoyed it very much. He said that, before he was 

disqualified, nobody offered him any training and nobody sat down with him to review 

the procedure or to offer him any sort of “last chance.” What he ended up with was a 

two day suspension and a permanent disqualification. 

 

Cross-Examination 

 

178. In cross examination counsel for the Employer reviewed Mr. Olynick’s financial 

records with him and pointed out some discrepancies between the summary that Mr. 

Olynick provided of his earnings and the records that the company has of his earnings.  

 

179. Mr. Olynick acknowledged that he was disciplined in May of 2012 for breaching the 

cell phone policy, which he was familiar with. The expectation in 2012 was that Mr. 

Olynick would leave his cell phone at home or in his locker and that he would obey all 

other safety rules as they apply. He acknowledged that on May 1, 2018, he had his cell 

phone with him in the cab. He said that he was not operating the crane. It was in neutral 
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and he was coasting but he did have a load suspended from the crane and agreed that 

him being on the cell phone was contrary both to the cell phone policy and to the 

expectations expressed in 2012.  

 

180. The Grievor could not recall when he last took the CSTEC training but acknowledged 

his training history in exhibit E-29 which indicates that he passed his CSTEC crane 

operator training in 2003. He acknowledged that, in his training, he learned the general 

rules regarding crane operation and acknowledged that the onus is not on the watch 

men to listen to what is happening on the radio. The onus is on the crane operator to get 

permission to come into the area.  

 

181. He agreed, based on his training, that he is deemed qualified and competent and would 

be able to train someone about crane operation. To do so he would have to be familiar 

with the rules. 

 

182. Mr. Olynick also acknowledged that he took the CSTEC overhead crane and rigging & 

slinging refresher course in 2018, two months before the incident in May.  

 

183. Mr. Olynick acknowledged that he signed off on the JSA reviews done in relation to his 

position. He understood, for example, that the JSA includes an identification of 

potential injury to people on the ground in connection with operation of the slab crane 

and that the slab crane operator needs to be aware of the location of other employees on 

the ground and could not carry lifts over any other employees. He acknowledged that, 

with approximately 20,000 hours as a slab crane operator, he should be familiar with 

the rules and procedures and the rules and procedures applicable to safe operation of a 

crane. He understood that flashing lights means that people are in the yard and that he 

has to be cautious so that they don’t get hurt. 

 

184. Mr. Olynick initially said that he was aware of the new operating procedure because he 

was verbally told about it on May 1, 2018. He then acknowledged that he had signed a 

sheet to acknowledge the implementation and use of SOP 4.2.50 (exhibit E-6) before 

May 1, 2018, and was then reminded again on May 1, 2018, when he relieved the slab 

crane operator before him. 

 

185. Mr. Olynick said that Wayne Scherle, who he worked with in the morning, was more 

assertive to pay attention to the radio and he took the initiative to turn the lights on and 

off based on the radio communications. Mr. Olynick said it was not the case that he was 

necessarily depending on it but Mr. Scherle was being more proactive and they worked 

well together. The communication went both ways.  

 

186. Mr. Olynick acknowledged that the spotter for Kevin Snell said that he called Mr. 

Olynick on the radio and he did not respond. He said he was listening to a voicemail for 
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about 10 seconds but he had a visual on Mr. Snell. He suggested that the 

communications system is not perfect. He did acknowledge, however, that he did not 

hear the spotter because he was using his cell phone.  

 

187. Mr. Olynick and counsel for the Employer debated how close he was to Kevin Snell 

with the load on the crane. Mr. Olynick insisted that he was at least 40 feet away 

because the trolley was maxed out to the right. He said that his direction was going to 

the right, not to the left where Mr. Snell was working and it would have been 

impossible for the load to go in that direction. He said that he thought he had followed 

procedure by visually looking at the people below him, just like he does with the 

scarfers. He said that he is not saying that he knew better and he didn’t mean to do it 

but that was how he was trained for the past 21 years. He said that he apologizes for his 

actions.  

 

188. Mr. Olynick said that there have been lots of changes in approaches in the last three to 

four years and he is just trying to go with the flow. He acknowledged that he broke the 

rules but said that he did not mean to.  

 

189. When asked about whether or not he apologized at the meeting on May 4, 2018, Mr. 

Olynick said that he could not recall but said, in any event, that he respects the 

company and loves his work and sincerely apologizes for any position that he took at 

the time of the meeting. He said it will never happen again. Counsel for the Employer 

suggested to him that, at the time of the incident, he put forward an excuse for doing 

what he did. Mr. Olynick said that it was a very stressful day and he was frustrated 

because of the report he had to make. He said that he didn’t get any chance to follow up 

and he was in shock for a couple of weeks and was very stressed out. He said that he 

accepts responsibility for what happened but his head was all over the map and he 

didn’t understand why he was being indefinitely suspended and then recalled and then 

disqualified. He thought that he had apologized before the hearing, within two to three 

weeks or a month after the incident to Glen, to Scott and to Tim. When counsel for the 

Employer suggested to him that the hearing was the first time he had apologized, Mr. 

Olynick simply said “I don’t know what to say.”  

 

190. He acknowledged that he is still an employee at Evraz. He said that he did not exercise 

any bumping rights at the time because he was simply trying to piece it all together. He 

acknowledged that he has recently bid into a welder position. He agreed that he did not 

ask the company at the time about positions he might have been able to bump into. He 

was initially placed to do a particular position because he had to go somewhere. 

 

191. When asked about communications with the scarfers Mr. Olynick said that sometimes 

there might be radio contact but sometimes he simply knows from previous interactions 

with the scarfers what exactly he had to do in relation to switching out slabs. He 
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acknowledged that there is no written policy that he is aware of for scarfing on the fly 

but said that for as long as he has been in the job that is what they have done to get 

production out. He suggested that counsel for the Employer could continue to call it a 

“shortcut” but, for the people in the slab yard, it made them more productive. He said 

that nobody in management had necessarily told him that it was okay to scarf on the fly 

but that is what they have always done and nobody from management ever told him 

that it was not okay.  

 

Re-Direct Examination 

 

192. In re-direct examination Mr. Olynick was asked about the refreshers that he took as 

reflected in exhibit E-30. He thought that he did all of the refreshers on the same day 

and moved from crane to crane. He did not recall any interviews or comments for any 

of those refreshers. Mr. Olynick also said that exhibit E-4 outlines the general rules for 

occupational health and rail maintenance and he is not rail maintenance. He suggested 

the procedure outlined on exhibit E-4 is about maintenance repairs on the crane rails 

rather than operation of a slab crane.  

 

193. With respect to the relationship between the slab crane operator and the scarfers Mr. 

Olynick confirmed in re-examination that there is not radio contact every time a move 

is made in the area. The crane operator is switching out slabs while the scarfers are 

scarfing. He said that he has been trained that way and assumes management is aware. 

If it is not an acceptable practice he has never been disciplined for following it.  

 

K. Mike Day 

 

Examination in Chief 

 

194. Mike Day has worked at Evraz since 2005 in the tubular division. He is the full-time 

president of the Union local and has been for five years.  

 

195. Mr. Day spoke about the discipline given to Rob Riffel. Exhibit U-6 outlines the details 

of the infraction on October 10, 2018. He was acting as a charge crane operator. 

According to the notice of disciplinary action he lowered his hook with the electrode 

screw on it and it came in contact with the electrode storage tube. As he hoisted up the 

screw it got caught on the edge of the tube and came off the hook, falling to the ground. 

The screw had to be taken out of service. Another employee was in close proximity to 

the incident and this was considered an unsafe act. He was given a three day 

suspension.  

 

196. Mr. Day said that Mr. Riffel has a little over 10 years’ of service. He also had a lengthy 

disciplinary history between February 2017 and January 2018, including a written 
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warning, a one day suspension, another one day suspension, a two day suspension and 

then removal from his position.  

 

197. Mr. Day confirmed that Mr. Riffel had another crane incident after the one he was 

disciplined for as reflected in exhibit U-6. Mr. Day said that through the grievance 

process the length of the suspension to be served by him was resolved by agreement. 

Mr. Day said that Mr. Riffel agreed that he wanted out of the crane and accepted the 

disqualification. Mr. Day said that he is currently operating under a last chance 

agreement.  

 

198. Mr. Day also spoke of attending the disciplinary meeting for Adrian Isabelle. He said 

that Mr. Isabelle showed no remorse. Management tried to get information from him as 

to what happened but he never once said that he was wrong. Mr. Day said that he told 

Mr. Isabelle in a sidebar meeting that he was talking himself into a termination. When 

they returned to the meeting Mr. Day said that he still did not take responsibility. He 

wanted to contribute to changing procedures. Mr. Day confirmed that Adrian Isabelle is 

still a crane operator. He said that he was surprised at the inconsistency between the 

treatment of Adrien Isabelle and the treatment of the Grievor.  

 

199. Mr. Day said that the Union did not grieve the two day suspension of the Grievor 

because he did admit to breaching the policies and some discipline was warranted.  

 

200. He said that discipline should happen around the time of the behaviour being punished. 

In the Grievor’s case Mr. Day said that the Employer didn’t have the Grievor serve the 

suspension because they needed the manpower. Mr. Day felt like productivity took 

precedence over safety.  

 

201. Mr. Day also confirmed that the Union has grieved the disqualification of another 

employee (Mackie) that remains unsolved. 

 

Cross-Examination 

 

202. In cross examination Mr. Day confirmed that the three day suspension for Rob Riffel 

and a subsequent five day suspension were when he served as a crane operator. He was 

then disqualified. Mr. Day could not say what position he was in when he was 

previously disciplined.  

 

 

 

 

 

 



34 

 

L. Scott Trenaman  

 

Examination in Chief 

 

203. Mr. Trenaman has been with Evraz for about 10 years. He is the OHS co-chair for the 

steel safety division and a full-time OHS safety representative. Before he took on that 

role he was a machinist in the rolling mill maintenance.  

 

204. Mr. Trenaman spoke to an email that he sent on May 11, 2018 (Ex. U-8) to the rolling 

mill maintenance staff, the melt shop maintenance staff, some production people and 

the quality assurance person. In the email he indicated that he had performed a safety 

assist on the melt shop welder and the sandblaster in the slab yard who did not know 

the procedure that was put in place when sandblasting and welding the split slabs. In his 

email he requested that everyone review with their employees the procedure that has 

been put in place and have them sign off on it and send a copy to the safety department.  

 

205. Mr. Trenaman said that he never received a copy of the sign offs. He knew that at least 

one person reviewed the process with his crew but he couldn’t speak for everyone.  

 

206. Mr. Trenaman said that the sandblaster and the welder that he spoke to did not have a 

clue about the procedure with using the lights and a spotter. He said that the sandblaster 

was a contractor and the welder had just come back off disability.  

 

Cross-Examination 

 

207. In cross examination Mr. Trenaman confirmed that he has never been a welder or a 

sandblaster. He has run a crane but not the overhead crane in the slab yard.  

 

208. He confirmed that he did not follow up with the contractor company (TMS) in relation 

to his safety assist. He did follow up with the supervisors and the quality assurance 

manager. He felt that he quality assurance manager was responsible for following up 

with the sandblasters. 

 

209. Mr. Trenaman named the melt shop welder he spoke to that day as Dwayne Larwood 

who had been away from work on disability but had been back for a month or two. He 

said that he was quite sure the individual was Dwayne Larwood.  

 

210. Mr. Trenaman was asked about the coincidence regarding the date of his email since it 

was the same day the Grievor was disqualified from his position. Mr. Trenaman said 

that the timing was a coincidence.  
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211. There was some discussion between employer counsel and Mr. Trenaman about the 

identity of the welder. Mr. Trenaman was asked whether he would be surprised to hear 

that Mr. Larwood was not in fact at work on May 11, 2018. Mr. Trenaman confirmed 

who he thought he had spoken to but said that, regardless, the two people (a sandblaster 

and a welder) did not know the policy.  

 

V. REBUTTAL EVIDENCE ON BEHALF OF THE EMPLOYER 

M. Andrea Johnson 

 

Examination in Chief 

 

212. Ms. Johnson confirmed that the company maintains electronic payroll records. 

Employees swipe in and out with Kronos. She said that if an employee does not swipe 

in and if their failure to swipe in is not corrected by the supervisor, they don’t get paid. 

Ms. Johnson said that, based on her review of the payroll records for May 11, 2018, 

Dwayne Larwood was not at work that day. 

 

Cross-Examination 

 

213. In cross examination Ms. Johnson was asked whether there might be any circumstances 

where someone being at work would not be recorded in Kronos. She confirmed that, 

even if an employee is in a work hardening program or on light duties, they are still 

expected to swipe in. If they don’t swipe in they are not paid.  

 

VI. POSITIONS OF THE PARTIES 

 

THE EMPLOYER 

214. Evraz says that the disqualification of the Grievor as a slab crane operator under Article 

12.01 of the Collective Bargaining Agreement (the “Collective Agreement”) between 

them was non-disciplinary. It claims that Scott Venables and Andrea Johnson both 

testified that the decision to disqualify was not intended to be disciplinary. The 

discipline given to the Grievor in relation to his May 1, 2018 violations of the cell 

phone policy and for crossing the plane of lights was the imposition of a two day 

suspension. The disqualification, on the other hand, was imposed in light of the 

Grievor’s inability to work safely and in compliance with Evraz safety policies. The 

Employer says that it has an obligation to ensure a safe workplace and it exercised its 

discretion to disqualify the Grievor from operating the slab crane indefinitely in light of 

that obligation. 
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215. The Employer acknowledges that the disqualification had some impact on the Grievor 

but argues that he failed to mitigate his loss by bumping or bidding into another 

position with Evraz.  That failure should not somehow lead to a conclusion that the 

disqualification was disciplinary. 

 

216. Furthermore, the Employer says that the right to disqualify is a discretionary 

management right that should not be interfered with by an arbitrator unless it has been 

exercised in a manner that is discriminatory, arbitrary or in bad faith. In this case the 

decision, in all of the circumstances, was reasonable. The Grievor had had two safety 

violations in a little over one year and, according to the Employer, the second offence 

violated two safety policies and directly endangered workers. The decision to disqualify 

was also consistent with previous decisions made by the Employer in relation to 

employees involved in repeated safety infractions.  

 

217. In the alternative, the Employer argues that, even if the disqualification was 

disciplinary, there was just cause for discipline and a permanent disqualification from 

being able to operate a slab crane (or any crane) was an appropriate penalty.  

 

218. The Employer suggests that the “rule” relating to crane operation and safety 

requirements imposed by the Employer meets the following criteria as set out in 

Lumber & Sawmill Workers’ Union Local 2537 v. KVP Co., 1965 Carswell ONT 618:  

 

i. It must not be inconsistent with the collective agreement.  

ii. It must not be unreasonable. 

iii. It must be clear and unequivocal.  

iv. It must be brought to the attention of the employee affected before the 

company can act on it. 

v. The employee concerned must have been notified that a breach of such rule 

could result in his discharge if the rule is used as a foundation for discharge. 

vi. Such rule should have been consistently enforced by the company from the 

time it was introduced.  

 

219. The Employer also says that safety infractions are properly considered to be the worst 

industrial offences that warrant significant discipline, particularly in a safety sensitive 

workplace like Evraz. Moreover the Grievor has a prior safety infraction on his record.  

 

220. Evraz takes the position that the penalties imposed were appropriate in light of the 

Grievor’s record and the culminating incident on May 1, 2018. The prior disciplinary 

record that is applicable as not being outside the sunset clause in the Collective 

Agreement is a 3-day suspension for violating safety policies by lifting more than one 

slab at a time. Given the significant discipline in a short period of time (the prior 
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infraction is within the last year) the Employer says that the Grievor’s conduct 

demonstrates a pattern of non-compliance with safe operating procedures. 

 

221. The Employer argues that there are no mitigating factors to warrant a lesser penalty. 

Although the Grievor is acknowledged as a long serving employee, his disciplinary 

record is not clean and his safety violations are recent. He was aware of both the cell 

phone policy and the prohibition against breaching the safety lights and knowingly 

violated both policies. He offered no reasonable explanation for the violation and did 

not show any remorse until the arbitration hearing, while being cross-examined. The 

Employer says that the Grievor lacks rehabilitative potential, which is particularly 

important in a case of a safety infraction. In those circumstances an arbitrator must be 

completely convinced that a Grievor will follow safety procedures and protocols in the 

future. The Employer says that, given the Grievor’s lack of appreciation for the 

seriousness of his actions, his “self-interested” declaration that he will follow the rules 

in the future and his prior history of safety offences, there is no reason to substitute a 

lesser penalty. 

 

 

THE UNION 

 

222. The Union says that the onus is on Evraz to justify the permanent demotion of a 32 year 

employee with 21 years operating the slab crane. It suggests that what is at the heart of 

the Union’s grievance is the Employer’s abuse or violation of Article 12.01 of the 

Collective Agreement.  

 

223. The Union says that Article 12.01 of the Collective Agreement is not intended for 

something such as the demotion of an experienced, 21 year veteran of the crane line 

who, as Scott Venables agreed during his testimony, does have the qualifications, 

abilities and physical fitness to perform the work involved. 

 

224. The Union acknowledges that the Grievor did cross the plane of lights but argues that 

he did not at any time put the health and safety of others at risk. The Union says that, if 

such a determination were to be made, then it would also be the case that the health and 

safety of others are at risk while crane men work with the scarfers in the yard under the 

Employer’s accepted practices and procedures. The Union says that there is no lesser 

danger for scarfers working in the yard than for welders and sandblasters. 

 

225. The Union says that the Company did not establish that the Grievor is incapable of 

meeting the requirements of the job. Nor did the Employer advise the Grievor of the 

consequences of continued substandard performance. The Union says that the 

Employer’s conduct wherein it gave the Grievor a three day suspension previously on 
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October 29, 2017 that was not served until May 1, 2018 does not seem to be the actions 

of an Employer who is concerned with the Grievor’s skills, ability or performance.  

 

226. The Union says that policies, practices and procedures are created and reviewed 

inconsistently in that not every employee reviews them or signs off on them; there is no 

requirement for slab crane operators to be at tool box talks where procedures are often 

reviewed; and the change to the policy was sudden, apparently to remove the 

inconvenience of maintenance employees having to deal with stop blocks. If one 

couples the inconsistencies with the fact that the Grievor was busy, in a congested yard 

with many tasks to do within the crane, and multiple diversions directly in front of him, 

his error is understandable. This was also the first day, according to the Union, that the 

Grievor had worked under the new policy.  

 

227. The Union says that management’s actions fly in the face of the requirements in KVP, 

supra. The Union says that the KVP rules must be reasonable, easily understood and 

administered fairly and consistently. The Union says that in light of the evidence and 

inconsistencies with the creation, application and sudden changes to the policy, it is 

difficult to say that the policy was in fact administered fairly and consistently. 

Moreover the Grievor was not advised of the consequences of non-compliance and 

previous discipline for a safety violation was not even served by the Grievor until much 

later. Finally, another crane man also violated a safety policy by leaving his crane 

unattended with a load left hanging from the crane in the yard yet he was only given a 

three day suspension. The Union takes issue with the suggestion that he was 

remorseful, based on the counselling that Mike Day had to provide to him in the 

disciplinary meeting that if his attitude continued he was likely going to be fired.  

 

228. The Union asks that the indefinite and permanent disqualification be removed from the 

Grievor’s record and that he be made whole. The Union suggests that if there is any 

discrepancy in the income information provided relative to the Grievor that can be 

sorted out in assessing the losses. 

 

229. The Union says that the Grievor is apologetic for what he has put people through and 

will follow the instructions of his supervisor in the future.  
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VII. RELEVANT PROVISIONS OF THE COLLECTIVE BARGAINING AGREEMENT 

AND RELEVANT EMPLOYER POLICIES 

 

230. Purpose of Agreement 

Whereas the parties agree that it is mutually beneficial and desirable to arrange and 

maintain fair and equitable earnings, labour standards, wage rates and working 

conditions to obtain efficient operations, to protect the safety and health of employees 

and to provide machinery for the adjustment of disputes that may arise between the 

parties hereto. Therefore, the Company and the Union agree as follows: 

 

Management 

Article 3.01 

The Union recognizes that it is the function of management to manage the affairs of 

the business and to direct the working forces of the Company, subject to the terms of 

this Agreement. 

  

 Article 3.02 

Such management functions shall be:  

i. To determine the products and schedules of production, the locations of 

production, the methods and sequence of manufacturing processes. 

ii. To maintain discipline of employees, including the right to make reasonable rules 

and regulations, providing however, that any dispute as to reasonableness of such 

rules and regulations or any dispute involving claims of discrimination against 

any employee in the application of such rules and regulations shall be subject to 

the grievance procedure of this Agreement. 

iii. To discharge, suspend or discipline employees for just and reasonable cause, and 

also hire, transfer, promote, demote and to assign employees to shifts with due 

regard to seniority in Article 12 of this agreement. 

 

Article 5 Discharge and Disciplinary Procedure 

… 

Article 5.03 Reasonable Discipline 

The Company and the Union agree that disciplinary penalties shall not be issued 

unreasonably or unjustly. Any warning and/or penalty shall be cleared from the 

employee's record after a period of twelve months from the date or knowledge of the 

infraction. The Company will issue discipline within 10 days of the date or 

knowledge of the infraction. If more time is required, the Company shall advise the 
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Union in writing why more time is required and provide an estimated time the 

discipline shall be issued. 

 

Article 5.04 Employee Reinstatement 

If it is determined or agreed at any steps in the grievance procedure or decided by an 

arbitrator that an employee has been discharged unjustly, management shall reinstate 

the employee without loss of seniority or regular wages or make other arrangements 

as to compensation which is just and equitable in the opinion of the parties. 

 

Article 5.05 

In the event of a claim that an employee has been discharged or indefinitely 

suspended unjustly or unreasonably, the grievance shall be filed at Step Three of the 

Grievance Procedure and a meeting held at Third Stage within five (5)working days. 

Claims that an employee has been unjustly or unreasonably suspended for a set 

period of time shall be filed at Step Two of the Grievance Procedure and a meeting 

held within seven (7)working days. If advanced to third step, this meeting will take 

place within 30 days of discipline issued. Employees will not be required to serve a 

suspension until a third step meeting has been held and a decision rendered except in 

a case of a safety infraction warranting immediate suspension 

Terminated or suspended employees may be temporarily reinstated at the discretion 

of the Company pending a third stage grievance meeting. 

 

Article 12.01 Qualifications, Ability and Physical Fitness 

Within various lines of progression, transfers, job postings and labour pool, the 

responsibility of the Management for the efficient operation of the plant is 

recognized. It is therefore understood and agreed that management shall have the 

right to pass over any employee if it is established that they do not have the 

qualifications, ability or physical fitness to perform the work involved, even if they 

were given a reasonable trial or training period. 

The Company will discuss with the Union the reasons for passing over an employee 

under this provision before a final decision is made by the Company. 
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Portable/Electronic Devices Policy (cell phones, Mp3 players, iPods, etc.) 

…. 

To ensure adequate awareness of one’s surroundings and clear communication, 

individuals are not permitted to utilize any personal electronic devices while in 

operating areas. This includes but is not limited to mobile equipment, cars, trucks, 

cranes, forklifts, man lifts, c-techs, ross carriers, locomotives, etc.  

…. 

Company issued cellphones may be used in operating areas for business reasons only 

during upset business conditions and while not performing any operations or 

maintenance activities. All attempts shall be made to use company issued cell phones 

only while in an established safe area.  

 

General Rules for Overhead Crane and Rail Maintenance 

When working on an overhead crane, crane building rails or on crane rail catwalks 

the following general rules must be followed: 

…. 

10(a). FLASHING RED AND BLUE LIGHTS at or below crane rails indicate work 

is being performed in that area. Prior to lights being turned on or off, all manned 

cranes in the bay must be notified. As such, personnel and equipment are in danger of 

being hit, not visible, etc. Overhead crane operators, remote or pendant crane 

operators cannot pass over these lights when they are flashing. The lights must be off 

before crossing over them. Examples are lights at Crop Sheer, Caster Scale Pit and 

over blue Slitter Control Room. 

 

VIII. ISSUES 

 

1. Was the indefinite disqualification of the Grievor from crane operation disciplinary? 

2. If the disqualification was non-disciplinary was the disqualification a reasonable exercise 

of management rights? 

3. If the disqualification was disciplinary, was there just cause for discipline?  If so, was the 

indefinite disqualification of the Grievor from crane operation appropriate? 

4. If the indefinite disqualification of the Grievor was not appropriate, what is the 

appropriate remedy? 
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IX. ANALYSIS AND DECISION 

1.  Was the indefinite disqualification of the Grievor from crane operation disciplinary? 

231. The Employer takes the position that the indefinite disqualification of the Grievor from 

operating a crane anywhere on behalf of the Employer was non-disciplinary in nature 

and, instead, was an exercise of the Employer’s express management right under 

Article 12.01 of the Collective Agreement.  

 

232. Although the Collective Agreement does include a management right in Article 3.02 

that recognizes the Employer’s right, among other things, to suspend, discipline, 

promote and demote employees, I disagree, for the reasons that follow, that the 

Employer has a managerial discretion under Article 12.01 of the Collective Agreement 

to disqualify an employee from a position in the circumstances of this case or that the 

decision to disqualify was non-disciplinary. 

 

233. Article 12.01 is included amongst the seniority provisions in the Collective Agreement. 

The provision bears repeating: 

Within various lines of progression, transfers, job postings and labour pool, the 

responsibility of the management for the efficient operation of the plant is 

recognized. It is therefore understood and agreed that management shall have the 

right to pass over any employee if it is established that they do not have the 

qualifications, ability or physical fitness to perform the work involved, even if they 

were given a reasonable trial or training period. 

The Company will discuss with the Union the reasons for passing over an employee 

under this provision before a final decision is made by the Company. 

 

234. The analysis to some extent involves an interpretation of Article 12.01 in the 

circumstances. 

 

235. The objective in interpreting a collective agreement is to ascertain the intention of 

the parties at the time the agreement was made.  In Saskatchewan 

Telecommunications v Communications, Energy and Paperworkers Union of 

Canada, Locals 1-S and 2-S (Hague Grievance), [2009] SLAA No 4, the principles 

to be followed were stated at para 36: 

The objective of the interpretation of a collective agreement is to determine the 
mutual intentions of the parties at the time the agreement is made.  There are rules 
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that are followed to determine this intention, such rules are generally consistent with 
the interpretation of ordinary contracts and include:   

•         The presumption is that the parties’ intentions are manifest in 
the words that are used. Had the parties intended something 
different, they would have said so. 

•         The words used are to be construed in their ordinary and 
grammatical sense, except to the extent that some modification is 
necessary to avoid absurdity, inconsistency or repugnancy. The 
words are to be given their plain, literal and ordinary meaning 
unless the context otherwise requires. If competing interpretations 
are possible, deference is given to reasonableness; absurdity is to be 
avoided. 

•         Words and phrases should not be interpreted in isolation, but 
rather in the context of the agreement in its entirety. The 
agreement should be read as a whole to reconcile all terms but yet, 
to the extent possible, provide meaning to all words and without 
unnecessarily rendering words superfluous. 

•         If the operative part of the agreement is unclear, recitals 
(unless otherwise stated) may be used to control, cut down or 
modify the operative part. Headings in the agreement (unless 
otherwise stated) may be used to explain the meanings of the 
paragraphs that follow.  

See generally Brown and Beatty, supra at para. 4:2000 and 4-37 – 4-46; De Beers 
Canada Inc. v. Shore Gold Inc., 2006 SKQB 154, aff’d, 2006 SKCA 58; and Kim 
Lewison, Q.C., The Interpretation of Contracts, 2d ed. (London: Sweet and Maxwell, 
1997). 

236. In my view Article 12.01, which allows the Employer to “pass over” any employee 

who does not have the qualifications, ability or physical fitness to perform the work is 

not intended to apply in these circumstances where an employee is being permanently 

disqualified from operating a crane - a position that he has held for the past 21 years. I 

do not consider that the words “pass over” can be read to include “demote” or 

“disqualify” in the context of this particular fact situation. The provision, on its plain 

reading, relates to those circumstances when employees are moving within lines of 

progression or transferring to or bidding for other positions within Evraz and are 

coming fresh to the position.  That interpretation is borne out by the recognition that 

those employees might be given a reasonable trial or training period.  I do not read 

Article 12.01 as allowing the Employer to unilaterally take the action it did in 

connection with the Grievor.  

 

237. The discretion afforded management under Article 12.01 is the assessment of 

qualifications, ability or physical fitness in a decision to “pass over” a candidate for 

appointment to a new position.  The exercise of that discretion is limited by the express 

https://www.canlii.org/en/sk/skqb/doc/2006/2006skqb154/2006skqb154.html
https://www.canlii.org/en/sk/skca/doc/2006/2006skca58/2006skca58.html
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circumstances in which it applies, and the Employer is not free to exercise it subject 

only to the implied obligation of good faith or lack of arbitrariness and discrimination.  

Article 12.01 is not a “management right,” but an express limitation on the exercise of 

seniority rights that applies in the circumstances to which it is directed.  The discretion 

in Article 12.01 does not apply to sanctions imposed for violation of workplace safety 

rules.   

 

238. My reading of Article 12.01 is, I think, consistent with the modern principles of 

interpretation and the context of the collective agreement in its entirety.  The provision 

is included within the seniority provisions of the collective agreement.  All of the 

numerous articles within “Article 12 – Seniority” speak to establishment and loss of 

seniority and to job opportunities and job security based on seniority, generally 

established by years of service.  Article 12.01 does nothing more than modify the 

seniority rights extended by other provisions in Article 12. The only reference to 

demotion within the seniority provisions in Article 12 is in Article 12.03 which 

addresses what happens when an employee is demoted or transferred to a lower paid 

job due to a reduction of the workforce. None of the provisions contemplate the type of 

action the Employer took in this case. 

 

239. It is, in any event, difficult to conclude that the action taken by the Employer in 

permanently disqualifying the Grievor from crane operation can be understood as 

anything other than a disciplinary sanction. Although the Employer suggests that both 

Andrea Johnson and Scott Venables testified that the disqualification was not intended 

to be disciplinary and that such an assurance is often determinative of the issue, the fact 

is that Mr. Venables, during cross-examination, spontaneously agreed with the Union 

representative that the action taken by the Employer was disciplinary. In re-direct 

examination Mr. Venables changed his testimony when the form of communication to 

the Grievor was put to him. The Grievor was advised in a letter of the permanent 

disqualification rather than in a Notice of Disciplinary Action so that, on that basis, 

when asked by Employer counsel, Mr. Venables suggested that it was not disciplinary.  

However, the form used by the Employer is not determinative of the issue if in fact the 

substance of the action was disciplinary. Mr. Venables, in the first instance, agreed that 

it was.  

 

240. The Employer’s purpose or intention is, in any event, not determinative.  As noted by 

the Employer in its written submission and as reflected in Brown and Beatty, Canadian 

Labour Arbitration, 5th Edition (“Brown and Beatty”), in deciding whether an employee 

has been disciplined or not, arbitrators look at both the purpose and effect of the 

employer’s action. The authors note that, where an employee’s behaviour is not 

culpable and/or the employer’s purpose is not to punish, whatever action is taken will 

generally be characterized as non-disciplinary. They also note that a disciplinary 
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sanction must at least have the potential to prejudicially affect an employee’s situation, 

although immediate economic loss is not required.  

 

241. In this case the following factors, which are not intended to be exhaustive, lead me to 

conclude that the decision to permanently disqualify the Grievor was disciplinary in 

nature: 

 

• The decision to disqualify was made in response to conduct that the 

Employer deemed culpable and notification was delivered to the Grievor on 

the same day as his two day suspension; 

 

• Mr. Venables, who ultimately made the decision, spontaneously 

agreed with the Union’s representative that the action taken was disciplinary 

in nature and only corrected his position on re-direct examination, when he 

identified that a different form of communication from the standard 

disciplinary form was used to notify the Grievor of the disqualification; 

 

• The action taken by the Employer had not only the potential to but did 

prejudicially effect the Grievor’s situation in light of his service as a crane 

operator for 21 years. At least from the Grievor’s perspective the 

disqualification was clearly a demotion in light of the pride that he says that 

he took in his job and the impact the disqualification has had on him. The fact 

that he might have bumped into the position of welder and been paid at a 

higher rate does not necessarily mean that moving him out of his home 

position was not a demotion.  

 

242. If the disqualification was truly non-disciplinary in nature then one would have 

expected the disciplinary sanction that was imposed to have been more severe, 

particularly in light of the nature of the infraction and the Grievor’s disciplinary history.  

The Grievor was given a three day suspension in October, 2017, for a safety violation 

in the crane.  It was later reduced to a two day suspension. Within a year he had another 

safety violation.  The notion of progressive discipline might have supported a more 

lengthy suspension for the second violation. Instead, the Employer imposed a two day 

suspension (which is less that what was initially imposed in respect of the 2017 safety 

violation) and indefinitely disqualified the Grievor from operating a crane.  It is 

difficult to see the latter sanction as anything other than part and parcel of the discipline 

in the circumstances. 

 

243. Some comment is warranted in response to the Employer’s argument that it has 

previously used Article 12.01 to disqualify other employees due to safety concerns and, 

on that basis, it has an established practice and the treatment of the Grievor was 

consistent with the treatment of other employees with repeated safety violations. 



46 

 

 

244. Andrea Johnson testified to two specific instances where she said that Article 12.01 was 

used to disqualify an employee with repeated safety violations. The first was a 

switchman in the yard who was hired in 2012 and had only been with Evraz for a 

couple of years when he was permanently disqualified from performing the duties a 

switchman after safety concerns were identified.  

 

245. She said that Evraz also used Article 12.01 to disqualify Rob Riffel, who works in the 

steel division. On January 22, 2019, he was issued a letter following a second safety 

incident which disqualified him indefinitely from crane operations. She thought that he 

had about 12 years of service, although not all of those years were as a crane operator. 

He is still disqualified from operating a crane.  

 

246. I do not consider that the two examples offered by the Employer establish a practice of 

using Article 12.01 in the manner contemplated in this case, for the following reasons: 

 

• Mike Day testified that Rob Riffel agreed to be disqualified so that it appears 

that the use of Article 12.01 was not in issue.  Although Employer counsel 

argued that Rob Riffel’s agreement to the sanction was hearsay, the fact 

remains that the Union did not grieve the disqualification in circumstances 

where the employee was in agreement that he no longer wanted to operate a 

crane.  Moreover, the letter sent to Rob Riffel disqualifying him was dated in 

January, 2019, and was in relation to incidents occuring before that time, after 

the disqualification of the Grievor in May of 2018.  The Employer cannot rely 

on a sanction imposed after the incident involving the Grievor as evidence of 

a practice on which the Employer could rely in disqualifying the Grievor 

before that time. 

• Another employee, Adrian Isabelle, was involved in a safety violation after 

the Grievor’s incident.  Mr. Isabelle was apparently given a three day 

suspension for leaving a load on the crane and not informing his supervisor 

that he was leaving before the end of his shift. He left the crane holding a slab 

and walked off the crane bridge. He had a lengthy disciplinary history which 

included a three day and a five day suspension when he was a crane operator.  

He was not disqualified from operating a crane and still does.   

Although Ms. Johnson suggested that he was remorseful and that there were 

no people in the area when he left the crane with a load suspended, she 

acknowledged in examination in chief that she did not recall the details of the 

meeting.  Mike Day, in contrast, clearly recalled that Adrian Isabelle was not 

in fact remorseful, to the point that Mr. Day had to caution him that if his 

attitude did not improve in the meeting he might be fired.  Brad Gibbons was 
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also at the meeting and could recall that Mr. Isabelle expressed no remorse. I 

find their recollections in the circumstances to be more reliable. 

• The Union has grieved the disqualification of another employee where the 

Employer relied on Article 12.01.  That grievance remains outstanding. 

• Although Ms. Johnson suggested that Article 12.01 has been used to 

disqualify employees in other circumstances involving safety infractions, she 

could not provide any detail other than the general statement. 

 

247. I conclude that the indefinite disqualification of the Grievor from crane operation was a 

disciplinary sanction. 

 

2.  If the disqualification was non-disciplinary was the disqualification a reasonable 

exercise of management rights? 

248. In light of my conclusion that the disqualification was disciplinary, this question 

becomes moot. 

 

3.  If the disqualification was disciplinary, was there just cause for discipline?  If so, was 

the indefinite disqualification of the Grievor from crane operation appropriate? 

249. Both parties seem to be in agreement that safety at Evraz, for the workers and for the 

contractors, is paramount.  The area where the Grievor worked is accepted as a safety 

sensitive area.  In light of the Grievor’s admitted violation of the cell phone policy and 

of the overhead crane policy, there was cause for discipline.  I do not, however, 

consider that the permanent disqualification of the Grievor from crane operation, which 

I have concluded amounted to a disciplinary sanction, was appropriate in all of the 

circumstances. 

 

250. The Employer cited a number of authorities in support of its position that safety 

infractions are considered one of the worst industrial offences and, as such, they 

warrant significant discipline, particularly in a safety sensitive workplace like Evraz.  

 

251. Although the authorities are helpful, what they reveal upon review is that, although the 

general principles may be consistent, each case falls to be determined based on its own 

particular facts as applied to the general principles.  

 

252. In ITT Automotive Inc. and C.A.W., Loc. 199, re [1995] O.L.A.A No. 112 (Rose) the 

grievor was terminated for safety violations. The termination was upheld by the 

arbitrator. Of relevance is the fact that the grievor had only been employed for 13 
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months and, in that short span, had a significant disciplinary history, and had been 

spoken to just three weeks prior to the incident about an unsafe act. In addition, the 

grievor’s conduct in putting a “v” shaped gouge in the hand grinder was deliberate and, 

when he was initially confronted about the incident, he denied it. According to the 

adjudicator, the grievor did not convey the impression he was capable of changing his 

workplace behaviour.  

 

253. In U.S.W.A, Local 862 v. Canadian General Tower Ltd., 2003 Carswell ONT 5575, the 

grievor was terminated for taping down a jog button in the “on” position in order to 

make his job easier. The grievor had 19 years of service. The evidence showed that 

there had been an incident, less than one year prior, which had in fact resulted in injury 

to another worker as a result of the same jog button being taped down. As a result of 

the incident, and an investigation by the Ministry of Labour, each employee was 

personally advised in the form of a letter that taping down a jog button would not be 

tolerated. The arbitrator concluded that the deliberate tampering with the jog button 

amounted to significant breach of trust in circumstances where the grievor knew that it 

was wrong to do so and then proceeded to operate the machine with the jog button 

taped down for a considerable period of time and left the machine in that condition at 

the end of the shift. There was nothing inadvertent about what he did and there was no 

misunderstanding or excuse for the conduct. The only mitigating factor in the grievor’s 

favour was his long service.  

 

254. In Kingston Independent Nylon Workers Union v. Invista Canada, 2006 Carswell ONT 

4611 the grievor was terminated for failing to properly follow the employer’s lockout 

procedure, which was designed to protect the health and safety of employees. The 

grievor had 16 ½ years of service and, when questioned about the incident during an 

investigation, he was initially misleading. The arbitrator found the grievor’s version of 

the events to be implausible, such that he not only failed to perform the lockout but 

then compounded that failure by his attempt to mislead in his evidence and to minimize 

the seriousness of his actions. The arbitrator found that the circumstances did not reflect 

a likelihood that the grievor would follow safety procedures in the future. 

 

255. Given that each case falls to be determined based on its own facts it is appropriate to 

consider what facts have in fact been established and what mitigating factors operate in 

the Grievor’s favour in this case. 

 

256. The facts that have been established in connection with the incident include the 

following:  

 

i. The steel yard where the Grievor operated the crane is a safety sensitive area.  

ii. There is an expectation that employees will familiarize themselves with safety 

policies. Some are presented at tool box talks and are posted on the Evraz 
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employee site. Some, but not all, safety policies require a sign-off by employees. 

Such a practice would be the “best” practice but it is not consistently maintained.  

iii. The Grievor signed off on the new policy sometime between April 26 and May 1, 

2018 but did not actually work under the new policy until May 1, 2018. He 

worked the morning shift with Wayne Scherle as his spotter without incident.  

iv. The Grievor was disciplined for a safety related infraction on October 29, 2017 

for picking up two slabs at the same time with the slab crane. 

v. The Grievor admitted to violating the cell phone policy and the prohibition 

against breaching the safety lights. 

vi. The Grievor did not show remorse at the two meetings following the incident.  

 

257. The mitigating factors that operate in the Grievor’s favour include the following: 

 

i. The Grievor is a long serving employee. He has 32 years of service with Evraz, 

21 of which have been as a slab crane operator.  

ii. The Collective Agreement between the parties contains a “sunset clause” such 

that, according to Article 15.03, any warning and/or penalty shall be cleared from 

the employee’s record after a period of 12 months from the date or knowledge of 

the infraction.  For that reason, for the purposes of this decision, he has only one 

record of discipline from October 29, 2017, albeit for a safety infraction; 

iii. The Employer only recently changed its policy to introduce the use of lights and a 

spotter and the Grievor had only worked under that policy for one shift before the 

violation occurred; 

iv. The Grievor has the skills, ability and qualifications to operate a crane and could, 

based on his service and experience, be a trainer of other operators; 

v. The Grievor was apologetic at the hearing and said that such an incident would 

not happen again; 

vi. The incident has cause the Grievor embarrassment and humiliation and has had 

some financial impact on him. There is some debate as to when the Grievor might 

have bumped into an alternate position. I accept his explanation that he did not 

initially do so because he was overwhelmed by the disqualification imposed on 

him; 

vii. The Employer’s rules and the enforcement of those rules have not been 

consistently applied.  I note, for example, that despite the Employer’s stated 

commitment to safety, the Grievor was not removed from the crane to serve his 

two day suspension for a safety violation in the steelyard in 2017 until after the 

incident in 2018. 

 

258. In all of the circumstances I consider that the indefinite disqualification of the Grievor 

from operating a crane was an excessive response and ought to be set aside. The two 

day suspension, which was not questioned by either party, remains in place.  
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259. In addition to considering the mitigating factors that operate in favour of the Grievor, I 

am also guided by the Employer’s conclusion at the time that a two day suspension was 

appropriate as a disciplinary sanction (since, by the Employer’s evidence, the 

disqualification was considered to be non-disciplinary). To allow the disqualification to 

remain in addition to the two day suspension runs contrary to the notion that more than 

one penalty for the same infraction cannot be applied. In Brown and Beatty, supra, at 

para. 4:4.240 the rule is described as follows: 

 

It is a basic rule of arbitration law that an employer may not impose more 

than one penalty for the same offence. Arbitrators have taken the position that 

when a member of management with the requisite authority choses a specific 

sanction for certain misconduct and conveys that decision to the employee, it 

is not proper for higher levels of management, on being apprised of the 

events, to substitute a more severe penalty. 

 

260. Although the authors cite certain exceptions to the general rule, such as where the 

initial decision was taken by the employer as an interim measure pending final 

disposition of the matter, or if two penalties were assessed for two different types of 

misconduct arising out of the same incident, neither of those exceptions or of the others 

mentioned by the authors have application in this case. 

 

261. The rule was examined by the court in Saskatchewan v. S.G.E.U, 2012 SKQB 35. In 

that case the grievor was employed as an office manager within the Government of 

Saskatchewan. Concerns were raised about job performance, particularly as they related 

to financial accounting matters. The grievor was suspended with pay from August, 

2005 until February 14, 2006, pending an investigation. Then, on February 14, 2006 the 

Deputy Minister of the government department sent her a letter outlining the findings 

of the investigation. She was placed on leave without pay, effective February 13, 2006, 

pending further investigation of the matter. Subsequently, on March 2, 2006, the 

grievor was terminated with cause.  

 

262. The Arbitrator concluded that the employer’s actions in suspending the grievor without 

pay and then subsequently terminating her constituted double discipline. The arbitrator 

set aside the termination and awarded damages. The employer appealed to the 

Saskatchewan Court of Queen’s Bench.  

 

263. Justice Zarzeczny accepted the arbitrator’s determination that the two sanctions 

imposed arose from the same facts and circumstances, notwithstanding the employer’s 

indication to the grievor in the February 13, 2006 letter that there was to be a further 

investigation undertaken. He upheld the conclusion made by the arbitrator that the 

imposition of the unpaid suspension on February 13 was disciplinary action and that the 

termination on March 2 was a second punishment for the same conduct and based on 
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the same evidence and finding available to the employer at the time it suspended the 

grievor without pay.  The arbitrator’s decision was upheld. 

 

264. The same can be said in this case. Initially the Grievor was indefinitely suspended 

pending an investigation into the circumstances. That indefinite suspension was later 

removed and, instead, the Grievor was given a two day suspension for contravening  

Policy 4.2.50 and for contravening the Portable Electronic Devices Policy. Then, 

subsequent to the suspension, albeit by letter dated the same day, the Grievor was 

permanently disqualified from operating a crane as a result of his wilful violation of 

policy and putting the health and safety of others in jeopardy. Based on the evidence 

there was no further investigation or findings or information that came to light to form 

the basis for the disqualification. All of the facts and information were already in the 

Employer’s possession when it made the determination to impose the two day 

suspension. 

 

265. Although I have reached the conclusion that the indefinite disqualification of the 

Grievor from operating a crane ought to be set aside, that determination should not in 

any way be perceived as discounting the Employer’s commitment to safety or of the 

safety sensitive nature of the steel yard. Both the Union and the Employer recognize 

that the steel yard is a highly safety sensitive area. Allowing the grievance in these 

circumstances should not signal in any way to the Grievor or to the Union that the 

Grievor’s conduct is condoned. I am satisfied that the Grievor is an experienced 

operator and that he has the skills and ability to carry out the duties as crane operator. 

He ought to be given another chance but needs to appreciate and understand very 

clearly that safety, for himself and other workers in the yard, is paramount and that the 

Employer’s safety rules must be observed and respected. 

 

 

4.  If the indefinite disqualification of the Grievor was not appropriate, what is the 

appropriate remedy? 

 

266. In light of my conclusion on the merits of the grievance, the Grievor ought to be 

reinstated to his position as slab crane operator. In the circumstances, however, given 

the length of time that has transpired since the Grievor last operated a slab crane, it is 

appropriate that he undergo some refresher training both as to the operation of the crane 

and as to all of the rules and procedures that apply.  

 

267. It is also appropriate that the Grievor be compensated for the indefinite disqualification 

from his position as a slab crane operator. Given the lack of detail at the hearing in 

relation to damages to allow me to fashion an appropriate award, I leave it to the parties 

to attempt to do so but offer the following guidance by way of general principles to 

assist in the exercise: 
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(i) The Grievor is entitled to compensation from the date of his indefinite 

disqualification from operating a crane.  That said, some consideration must be given 

to the opportunities that were available to the Grievor to bump into another position 

within Evraz.  He was immediately placed into another position and was earning 

wages at the same level as he was as a crane operator but the evidence was not clear 

as to how long he was in that position.  It was also unclear whether the Grievor did in 

fact earlier attempt to bump into the welder position and was refused.  

(ii) The earnings that the Grievor did have in the period following his disqualification 

ought to be taken into account.   

(ii) I accept the Grievor’s evidence that his state of mind did not allow him to 

consider his bumping options immediately following his disqualification but find that 

he ought to have been in a position to do so within 4 weeks of the disqualification. 

(iii) some period of training and re-orientation to the position of crane operator is 

appropriate. 

268. The list of considerations is not intended to be exhaustive and there may be other 

relevant factors that the parties identify.  In the event the parties cannot reach an 

agreement within 120 days of the date of this decision, or such further time as they may 

agree to, it may be remitted back to me for determination.  

 

IX. CONCLUSION 

 

269. The grievance on behalf of the Grievor is allowed, with leave to the parties to remit the 

matter back to me in the event they are not able to agree on the appropriate remedy. 

 

 Dated this 13th day of April, 2020. 

 

       _________________________________ 

       Susan B. Barber, Q.C., Adjudicator 


